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The Supreme Court held that the traditional equitable factors apply to injunctions in patent cases in eBay v MercExchange, LLC (547 US 388 (2006)). This
was a sea change in the law involving
injunctive relief in patent, copyright and
trademark cases. The prior longstanding

rule, endorsed by the Federal Circuit, was
that injunctions would routinely issue in
IP cases only upon a finding of infringement, without any consideration of equitable factors that typically control the law
of injunctive relief, including a showing of
irreparable harm in the absence of the
sought-after injunction. Irreparable harm
was simply presumed.
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coordinator of the Dog
Day Afternoon Agility
Expo and Pet Fair sponsored by the SCBA’s
Animal Law Committee
and the Suffolk
Academy of Law, with
Mary Chaitoff and
Jamie Scharfglass at St.
Joseph’s College.
(See more photos on
pages 16-17)
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Although eBay involved patents, the reasoning of the Supreme
Court seemed applicable to both copyright
and trademark cases.
Indeed, it has come to
pass that Appellate
Courts, when confronted with the issue in the Gene Bolmarcich
non-patent context, will
apply eBay1. In trademark cases, it should
be easy to show irreparable harm due to the
fact that in most cases of trademark
infringement, the plaintiff’s reputation is at
stake and it would be a rare case that a court
would not consider the benefits of injunctive relief to both the public (in not being
confused as to the source of goods and services) and the trademark owner (whose
goodwill and reputation are on the line) to
not outweigh any harm to the infringer. In
copyright cases, the law provides for statutory damages and it is generally much easier to establish a royalty rate for a licensebased damages calculation. Patent cases
present the greatest challenge for plaintiffs.
It seems inevitable that all plaintiffs in
(Continued on page 26)
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PRESIDENT’S MESSAGE

By Arthur E. Shulman
I have now completed four months of my term as
president, and based on my many conversations with Arthur Shulman
former presidents, it has been everything that I expected it to be. Initially, it was like a whirlwind, attending numerous functions
on behalf of the SCBA both at our bar as well as other bar associations. It
was exhilarating, but the slow down of activities over the summer was welcome. With September, the whirlwind has resumed.
Following up on items covered in my September message, I am happy to
report that C. Randall Hinrichs, the Administrative Judge of the Suffolk
County Courts, has reported back to the SCBA that he is close to completing his building survey to solve the problem of inadequate space in the courthouses for attorneys to conduct private settlement discussions with clients
and their adversaries. I hope to have a solution to this problem by the time
of my next message to you.
In my last column I had reported that the court had agreed for the near
future not to take away our attorney’s lounge at Central Islip. Once again the
court administration has shown its willingness to work with us in providing
a more professional environment for our members. I am also confident that
by my next message our Board of Directors will have approved the purchase
of new furniture to completely refurbish the attorneys’ lounge at the Central
Islip Court Complex.
As to the continuing questions regarding funding for and processing of
claims for work done by 18B attorneys who represent clients in criminal and
(Continued on page 26)

BAR EVENTS
Strategies for Winning
Commercial Cases in NYS Courts
Thursday, October 11, 1:00 to 5 p.m.
CLE program includes six volumes of Thomson
Reuters Treatise and lunch.

Plea Bargaining: Serve Your
Client; Protect Yourself
Tuesday, October 16, 5:30 to 9:30 p.m.
CLE program; skills and ethics of negotiations in
light of Frye and Lasler. Light supper included.

District Court Small Claims
Arbitrators Training Program
Tuesday, October 16, 6 to 8 p.m.
Supreme Court Ceremonial Courtroom, 2nd floor
Cohalan Court Complex

Judiciary Night
Thursday, Oct. 18, 6 p.m.
Lombardi’s on the Bay, Patchogue
Call the bar for reservations.

SCBA Holiday Party
Friday, December 7, 4 to 7 p.m.
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St. John’s Distinguished Alumni Dinner honoring Hon.
Andrew A. Crecca, Irish Coffee Pub, 131 Carleton avenue,
East Islip, NY $85 –RSVP and for further information call:
(718) 990-6066.
Red Mass for Attorneys & Judges celebrating the new Court
Term; Presiding: Bishop Most Rev. William Murphy,
Bishop of Rockville Centre; location: Chapel of St.
Anthony’s High School, South Huntington, NY. Cocktails
and Dinner following the Mass; cost: $60/pp. For information call Leonard J. Tartamella, Esq.
Office Closed – Columbus Day Observed.
Surrogate’s Court Committee, 6:00 p.m., Board Room.
Education Law Committee, 12:30 p.m., Board Room
Executive Committee, 5:30 p.m., Board Room.
Training Program for small Claims Arbitrators, 6:00 p.m.8:00 p.m.
Supreme Court Ceremonial Courtroom, 2nd Floor, Cohalan
Court Complex.
Elder Law & Estate Planning Committee, 12 Noon-2:00
p.m., Great Hall.
Professional Ethics & Civility Committee, 6:00 p.m., Board
Room.
Real Property Committee, 6:30 p.m., EBT Room.
Annual Judiciary Night, 6:00 p.m., Lombardi’s On the Bay,
Patchogue, New York.
Labor & Employment Law Committee, 8:00 a.m., Board
Room.
Immigration Law Committee, 6:00 p.m., Board Room.
Board of Directors Meeting, 5:30 p.m., Board Room.
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7
9

Wednesday
Friday

14
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19

Monday

Act before the 2012-13 Membership Directory goes to print
September is here, and the SCBA’s fiscal year has entered its second quarter.
If you have not paid your annual dues, please do so immediately. If you have
misplaced your membership application, lost your committee preference form, or
need any other information to keep your membership active and in good standing, please call Mary Shannon, Membership Administrator, at (631) 234-5511.
Act now before our 2012-13 annual Membership Directory goes into
print…without your name included.
-- LaCova

Important Information from the Lawyers Committee on Alcohol & Drug Abuse:

Thomas More Group
Twelve-Step Meeting
Every Wednesday at 6 p.m.,
Parish Outreach House, Kings Road - Hauppauge
All who are associated with the legal profession welcome.

LAWYERS COMMITTEE HELP-LINE: 631-697-2499

ASSOCIATION MEETINGS AND EVENTS

OCTOBER 2012
1 Monday

Membership Dues are Overdue!!!

Appellate Practice Committee, 5:30 p.m., Board Room
Labor & Employment Law Committee, 8:00 a.m., Board
Room.
Elder Law & Estate Planning Committee, 12 Noon-2:00
p.m., Great Education Law Committee, 12:30 p.m., Board
Room.
Real Property Committee, 6:30 p.m., Board Room.
Board of Directors Meeting, 5:30 p.m., Board Room.

THE

SCBA

All meetings are held at the Suffolk County Bar
Association Bar Center, unless otherwise specified.
Please be aware that dates, times and locations may
be changed because of conditions beyond our control.
Please check the SCBA website (scba.org) for any
changes/additions or deletions which may occur.
For any questions call: 631-234-5511.

“The purposes and objects for which the Association is established shall be cultivating the science of jurisprudence, promoting reforms in the law, facilitating
the administration of justice, elevating the standard of integrity, honor and
courtesy in the legal profession and cherishing the spirit of the members.”
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We Are Turning Law Students into Lawyers
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__________________
By John L. Buonora

This is an article about what is happening at Touro Law Center. But first humor
me and allow me to reminisce a bit.
A trip down memory lane
Back in the day in the early 1960’s when I
was attending St. John’s University Law
School down at 96 Schermerhorn Street in
Brooklyn, there were no such things as
internships, externships, clinics or similar
programs giving students exposure to
what it’s really like to practice law.
We wrote on our iconic yellow legal
pads (as in “Real Lawyers Use Yellow
Legal Pads”*). Today the yellow legal pad
has been replaced in law school and in
practice by the laptop and the iPad.
I still remember vividly impressing
Professor David Siegel (yes, the one and
the same maven** on civil practice) with
the fact that I was the only one in a class of
about 100 students who knew what a flag
was. I’m not referring to that thing with 50
stars on it that we salute and pledge allegiance to. Rather I’m talking about a fancy
red seal, usually with a ribbon attached,
affixed to a legal document by the County
Clerk verifying the fact that the signatory
notary public was duly qualified to function as such in the State of New York. This
was, and I assume still is, needed when a
notarized document is to be filed in another state. Sadly, my knowledge of flags was
pretty much the only thing about me that
impressed Professor Siegel.
I do remember one other thing from
Professor Siegel’s class and that was the
time he described us collectively as the
worst class he ever had. I have a feeling
that he told this to all of his classes. If he
didn’t, I hope at least that in the almost
half a century since we were his students

that some other class had suclearned from that experience is
ceeded to that dubious distincwhen someone tells you not to
tion. (But I digress).
worry, that’s the time to start
I learned about flags and simiworrying.
lar such practicalities that you
We learned about trial practice
wouldn’t learn in law school
by going on our own over to the
because I was fortunate enough
Kings County Supreme Court
to have a father who was an attorBuilding and watching the legney, a solo practitioner with
endary Judge Sam Liebowitz
offices in lower Manhattan. I
trying murder cases and attemptclerked for him during my years John L. Buonora ing to humiliate lawyers at every
in law school learning about how
opportunity.
(Parenthetically,
to draw up complaints, file papers in various prior to going on the bench Sam Liebowitz
courts around the City and how to put cases was one of the defense attorneys for the
on the calendar. The process of putting a Scottsboro Boys, a seminal and landmark
case on the calendar seemed really designed civil rights and due process case decided by
to prevent you from putting a case on the the United States Supreme Court in Powell
calendar. Court clerks appeared, at least to v. Alabama, 237 U.S. 45 (1932)).
my youthful eyes, to take great relish in
So why this trip down memory lane?
throwing papers back at me across the For decades most students had virtually no
counter with numerous reasons why they exposure to court rooms nor to the realities
were not fit for filing. I also learned that of transactional practice until they graduanswering “ready” didn’t necessarily mean ated law school, passed the Bar exam and
that you were ready for trial. It seemed that were actually admitted to practice. We
there would be distinctions between ready, were taught The Law but we weren’t
ready ready, and really ready. I’ll never for- taught how to become lawyers. One step
get the time that my father’s then partner (he was taken many years ago, I recall somedidn’t last very long, hence the reference to time in the 1980’s, allowing graduated law
solo practitioner), told me to answer a cal- students to actually function as lawyers
endar in the New York City Civil Court by under Appellate Division practice orders
answering ready and not to worry because prior to being admitted to the bar. These
nothing will happen as no one is ever really practice orders have permitted District
ready. In those days many judges would not Attorneys’ Offices to hire graduating law
even countenance a non-lawyer answering a students allowing them to practice in the
calendar to request an agreed upon adjourn- courts pending their admission to the bar.
ment. In any event, I answered ready, never This has helped to expedite the hiring
having gotten a chance to explain to the cal- process and to allow graduates to get a
endar part judge that I wasn’t an admitted jump start on their careers.
attorney and the next thing I know I’m
But the utilization of practice orders did
upstairs in a trial part with a judge waiting not provide for allowing students during
for me to put my first witness on. I nervous- their law school years to work in the field,
ly explained the situation to the judge who whether in court or in offices doing transhad a good sense of humor about the whole actional work.
thing and adjourned the case. One lesson I
In recent years there has been consider-

Meet Your SCBA Colleague

_______________
By Laura Lane

How did you end up in criminal law?
The practice of criminal law provides an
income flow. I’m a strategic person. You
can generate income quickly in the criminal law field. And I’ve always liked to help
people, especially those in trouble, people
who need a little guidance, people who
need a little hope that things can get better.

1969 when Edward Esteve, who used to be
the president of the SCBA, opened up an
office in Patchogue. He spoke Spanish I’d never been exposed to a professional
who spoke Spanish before. At that time
there were very few Hispanic lawyers or
doctors. I spoke to him a few times and
asked him about law and later when I
became an attorney we became close.

You also see it as a good fit for yourself.
Why? Since I grew up in the streets I saw
a lot, people in the wrong place at the
wrong time. I’m not a bleeding heart – I
believe criminals have to be punished for
what they’ve done, but I don’t believe in
damaging their spirit.

How did you afford law school? I was
accepted to law school in Puerto Rico for
$10,000 a year and got a job in the law
library so I didn’t have to buy books. I
worked seven days a week and went to law
school at night and in the summer. When I
graduated law school four years later I was
without any debt. There were so many
times I almost quit. It was not an easy time.

When you say you grew up in the streets
what do you mean? I was born in Puerto
Rico but was raised in Patchogue. I was
the first to graduate high school in my
family, the first to go to college and the
first professional too. When I was growing
up people told me I couldn’t become a
lawyer, I didn’t have any money. They told
me to go drive a cab which I did do when
I went to Stony Book University.

What were some of your other challenges? I’d wait for a bus at night that
sometimes didn’t come and I’d have to
walk three or four miles back to where I
was living which was located in one of the
worst places in Puerto Rico. I always worried where the money was going to come
from to pay for my next semester.

When did you choose law as your profession? My mom was a seamstress with a
6th grade education but she had tremendous commonsense. Even though we were
poor, she encouraged me to go to law
school. I had no exposure to lawyers until

You not only became an attorney
licensed to practice in Puerto Rico and
in New York but you also became a
leader. Yes. I am one of the founding
members of the Long Island Hispanic Bar
Association and was the second president
of the organization for three years. I

able criticism that law schools were teaching law but not teaching students to
become lawyers. Now more and more law
schools across the state and the country
have created or expanded clinics, internship and externship programs. I am
pleased to repeat that Touro Law Center
has been one of the leaders in the field.
(Clinics, internships and externships may
be defined slightly differently or the terms
sometimes used interchangeably. Suffice
it to say for our purposes that they each
provide the basis for the student to practice in the field dealing with real life situations, lawyers, judges, witnesses, etc.).
Rule 520.3
The most recent promulgation of Rule
520.3 of the Rules of the Court of Appeals/
Board of Law Examiners require students
to take a minimum of 83 credits at an ABA
accredited law school to be eligible to take
the New York State Bar Exam. The rule
further provides that students take a minimum of 64 hours in regularly scheduled
classroom courses. Although not a requirement to be eligible to take the bar examination, the balance of credits can be satisfied by clinical courses, field placement
programs and externships.
The ABA Standards for Law School
Accreditation
The American Bar Association has under
consideration a proposal for Rule 302(a)
and (b) of its Standards and Rules of
Procedure for Approval of Law Schools that
sets forth certain mandates for accreditation. The substance of the proposed rule is
that the student experience...live client or
other real life experiences appropriately
supervised and designed to encourage
reflection by students on their experiences
(Continued on page 27)

Luis
A. Pagan is a general solo practitioner with a concentration in
criminal law. Having experienced somewhat of an upward battle to become a member
of the profession, he sees himself as a “regular guy,” but he is so much more.

helped found it because we saw there was
a larger contingency of Hispanic attorneys
and thought it was a good way to organize,
provide networking and help promote
attorneys if they wanted to be judges. Two
attorneys have become judges.
Is this an offshoot of the Suffolk County
Hispanic Bar Association? Under my
presidency we changed the name of the
organization so we could include Nassau
County attorneys.
You are also involved in the SCBA, right?
I was asked to sit on the Judicial Screening
Committee and was named the Co-Chair of
the Diversity Committee a couple of years
ago. I’ve also given a CLE class and been on
a few panels over the years.
Why would you recommend attorneys
join the SCBA? Being a member will
help you because there are legal education
classes and opportunities for networking
with colleagues.
Anything you wish would change at the
SCBA? It is sad that there are so many
members but not a lot of participation. It
would be great if they participated because
it would make the organization more
dynamic. The people involved in the SCBA
are genuinely nice people. Some of those
who do not participate think we do not do
enough and are not political but I think we
do a great deal of good within the commu-

Luis Pagan

nity. When people sit in the background
and just complain it drives me crazy.
How do you feel about the profession in
general? I’m a simple attorney, a regular
guy doing my job as an attorney helping
people out. I don’t like what I do – I love
what I do. There are a lot of disgruntled
attorneys out there in general because the
profession has become so contentious.
There was a time attorneys got together. I
go to the events at the SCBA. They are
very nice and going is a part of being a
member of this great organization where
you can get together with your colleagues.
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A Circle of Collegiality

___________________
By Paula J. Warmuth

After our wonderful mentor, Joseph D.
Stim, Esq., died while snorkeling in
Hawaii, my son [Glenn P. Warmuth, Esq.]
and I were left without anyone to answer
our many questions. We felt we were isolated from the legal world. We turned to
the Suffolk County Bar Association for
help. True to its name, it provided us with
a forum to associate with other attorneys.
This association has proven to be invaluable. At a Surrogate’s Court Committee
Meeting we learned about using a pre-nonengagement letter which allowed us to
retain two clients we thought we had lost.
_________________
By Elaine Colavito

Suffolk County Supreme Court
Honorable Paul J. Baisley, Jr.
Motion to substitute Carissa Hemmerick
as plaintiff was denied without prejudice;
jurisdictionally defective.
In Philomena Hemmerick as Adminis-tratrix
of the Estate of Gregory Hemmerick and
Philomena Hemmerick, Individually v. Suffolk
Family Medicine Associates, P.C., Arsenio
Jiminez, M.D., and St. Catherine of Siena
Medical Center, Index No.: 31851/2008, decided on September 14, 2011, the court denied
the motion for an order substituting Carissa
Hemmerick as plaintiff without prejudice.
The court noted that in August 2008,
plaintiff Philomena Hemmerick, as administrator of the estate of her husband, com-
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Appellate Practice Committee
At a CLE Luncheon we learned
Meeting, we learned about the
not to procrastinate and collectnecessity of getting permission
ed two long overdue fees. At a
to appeal from an order made in
Commercial & Corporate Law
an Article 78 proceeding against
Committee Meeting we learned
a body or officer (CPLR §
about the necessity of using liti5701(b). We became volunteers
gation hold letters regarding ediscovery. We have already put
at foreclosure conferences as
part of the Pro Bono Foreclosure
the litigation hold letters to use.
Project.
At another such meeting which
Aside from personal satisfacfeatured a local justice, we
Paula Warmuth
tion, we have expanded our
learned the proper procedure for
transferring an assigned case to the relationships with both court and counCommercial Division (write to District sel. There is not a time we do not take
Administrative Judge). This transfer led to something away from either a CLE or a
the swift settlement of the case. At an committee meeting. Even the bar events

have proven invaluable. A Day at
Belmont led to a referral of a medical
malpractice case. The Ducks baseball
game led to a referral for sophisticated
estate planning. We now have many mentors we can access while mentoring those
who value our expertise. The Suffolk
County Bar Association provides a circle
of collegiality.
Note: Paula J. Warmuth has been working at Stim & Warmuth, P.C. for over 35
years. The firm engages primarily in commercial litigation. She is a graduate of St.
John’s University School of Law with a
degree of Juris Doctor - cum laude.

BENCH BRIEFS
menced this action against the
since here, there was no proof
defendants. On October 22,
that Carissa Hemmerick was
2008, plaintiff Philomena
served with the moving papers in
Hemmerick passed away.
accordance with CPLR Article 3.
Subsequently, in April 2011, a
The motion for substitution,
decree appointing plaintiffs’
therefore, was jurisdictionally
daughter, Carissa Hemmerick,
defective. Further, the court
as administrator de bonis non
noted that the moving law firm’s
of the estate of Gregory
authority automatically ceased
Hemmerick was granted by the
upon Philomena Hemmerick’s
Suffolk County Surrogate’s
death, and as such, the law firm
Elaine Colavito
Court and limited letters of
must demonstrate the basis of its
administration de bonis non were issued to authority to act on any subsequent applicaher. In denying the motion, the court rea- tion in this matter, and any papers served
soned that “[a] motion for substitution pur- must comply with 22 NYCRR 130-1 .l.
suant to CPLR §1021 is the method by
which the court obtains jurisdiction over Honorable John J. J. Jones, Jr.
the personal representative [of the deceased
Motion to dismiss the second and third
party’s estate] and is not a mere technicali- causes of action granted; separate motion
ty. As such, it required proper notice to and by the defendants’ which sought an order
service upon the personal representative” compelling plaintiff to produce an employee for a deposition denied.
In Katherine M. Gallagher, M.A. CCCSLP v. Amy Ben David and Michael Ben
David, Index No.: 2897/2008, decided on
June 26, 2012, the court granted defendants’ motion to dismiss the second and
third causes of action in the complaint pursuant to CPLR §3212. The separate motion
by the defendants’ which sought an order
compelling plaintiff to produce an employee for a deposition was denied. With regard
to the second cause of action, the court
noted that to prevail on a malicious prosecution claim, plaintiff had to show that a
civil or criminal proceeding was commenced, it terminated in her favor, there was
no probable cause for the proceeding, the
proceeding was brought out of malice and
plaintiff suffered a special injury.
In granting the motion, the court reasoned that the complaint in issue filed by
the defendant was neither signed nor notarized, and there was no evidence that its filing constituted the commencement of formal charges against the plaintiff. In granting the motion to dismiss with regard to the
third cause of action, which alleged abuse
of process, the court noted that there was no
evidence tending to support plaintiff’s
claim that legal process was abused by the
defendants. In denying the separate motion
by the defendants for an order directing the
plaintiff to produce her billing clerk for a
deposition, the court pointed out that the
defendants failed to demonstrate that the
plaintiff had insufficient knowledge to
respond to questions about her billing practices and the defendants had not shown that
the employee proposed to be deposed could
offer information that was material and
necessary to the defense of the case.
Motion for leave to renew opposition to a
prior motion for dismissal of the complaint
denied; plaintiff failed to offer a reasonable

justification for his failure to submit new
facts at the time of the prior motion,
In Jose Perez v. Jenny Lopez, Jaclyn
Irma Yeh, Vicinniya Williams and Victoria
Rahn, Index No.: 39590/2010, decided on
September 6, 2011, the court denied plaintiff’s motion for leave to renew his opposition to the prior motion by the defendants, for dismissal of the complaint. In
denying the motion, the court found that
the plaintiff failed to offer a reasonable
justification for his failure to submit new
facts at the time of the prior motion.
Further, the court pointed out that since
the motion was not based upon new facts
or evidence that was unavailable at the
time of the original motion, it was actually a motion for reargument.
Motion to the extent that it sought an
order compelling defendants to submit to
arbitration without pre-arbitration disclosure denied; written agreement between
the parties provides for submission of the
plaintiff’s claim under rules of procedure
which include the right to take depositions
and obtain discovery.
In Caralin M. Robilotta v. Anthony
Powell, Elrac, Inc. and Philips Electrics
North America Corporation, Index No.:
4725/2011, decided on March 12, 2012,
the court denied plaintiff’s motion to the
extent that it sought an order compelling
defendants, Anthony Powell and EAN
Holdings (successor for Elrac, Inc.) to submit to arbitration without pre-arbitration
disclosure. The parties had entered into an
agreement which specifically provided for
the matter to be submitted “to United
Arbitration pursuant to the then current
United Arbitration Rules of Procedure.”
Pursuant to the “Rule No. Discovery” in
the arbitration rules, the parties “ha[d] the
right to take depositions and to obtain discovery and may exercise the same rights,
remedies and procedures and shall be subject to the same duties, liabilities and
obligations as provided in the discovery
rules of the public court in which the case
ha[d] been previously filed…” In denying
the plaintiff’s motion to the extent that it
sought an order compelling defendants,
Anthony Powell and EAN Holdings (successor for Elrac, Inc.) to submit to arbitration without pre-arbitration disclosure, the
court held that since the written agreement
between the parties provided for submission of the plaintiff’s claim under rules of
procedure which included the right to take
depositions and obtain discovery, plaintiff’s contention that discovery was waived
under the agreement was baseless.
According the court directed the parties to
proceed with discovery proceedings and to
(Continued on page 31)
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___________________
By Scott M. Karson

The 134th Annual Meeting of the
American Bar Association was held
August 2-7, 2012, in Chicago, Illinois.
Lawyers from across the U.S. and numerous foreign jurisdictions attended one or
more of the 1,496 events scheduled during
the meeting, including 191 continuing
legal education programs. As an example,
Justice Ruth Bader Ginsburg of the United
States Supreme Court participated in a
program entitled, “Arias of Law: The Rule
of Law at Work in Opera and the Supreme
Court,” which explored the parallels
between two of her passions, opera and litigation. Another program featured bestselling author Scott Turow.
At the Opening Assembly of the Annual
Meeting, held at Chicago’s historic
Symphony Center, ABA President William
T. (Bill) Robinson III of Kentucky presented special citations to the Judge Advocate
General of each U.S. military service.
Interestingly, each of the five TJAGS is a
member of the ABA. Moreover, ABA
Executive Director Jack Rives is the former TJAG of the Air Force.
The Opening Assembly also featured
remarks by United States Senator Lindsey
Graham, a Republican from South Carolina.
Senator Graham, who serves on the Senate
Judiciary Committee, expressed concern
over the politicization of the process of
approving federal judges, and the resulting
threat to judicial independence. Senator
Graham observed, “I’m really worried
about how we’re doing confirmations.
They’re turning into political events. I’m a
conservative and I’d like conservative
judges on the federal bench.” However,

Graham went on to say that if
lawyers from sharing legal fees
President Obama is re-elected in
with non-lawyers and from
November, then “his nominees
directly or indirectly transferare entitled to be confirmed so
ring to non-lawyers ownership
long as they’re qualified.”
or control over entities practicGraham continued, “The quesing law should not be revised.
tion is: Are you qualified? It’s
Report 10A faces substantial
stupid to pick on something you
opposition because it was widesaid in law school and pick on
ly viewed as an unseemly
this or pick on that. I’m not worattempt to preempt the
ried about judicial activism. I’m
Commission on Ethics 20/20
Scott Karson
worried about Senate activism.”
from opining on non-lawyer
The 560-member House of
ownership and the sharing of fees
Delegates met on Monday, August 6, and with non-lawyers before the Commission
Tuesday, August 7, 2012. Linda A. Klein had even made a proposal to amend the
of Georgia presided as Chair of the House. Model Rules with respect to those issues.
What was perhaps of greatest significance The House approved a motion to postpone
was the House’s consideration of a series Report 10A indefinitely.
of six resolutions amending the black letThen, on behalf of the Commission on
ter and commentary to the ABA Model Ethics 20/20, Co-Chairs Jamie S. Gorelick
Rules of Professional Conduct. These res- of the District of Columbia and Michael
olutions were sponsored by the ABA Traynor of California gave an overview of
Commission on Ethics 20/20, a body the six resolutions, denominated 105A-F.
appointed by then-ABA President Carolyn
First, the House approved, as amended,
Lamm of the District of Columbia to Revised Resolution 105A, which amends
revisit and – if appropriate – propose the black letter and Comments to Model
amendments to the Model Rules in light of Rules 1.0, 1.6 and 4.4, and the Comments
globalization and technological advance- to Model Rules 1.1 and 1.4 of the ABA
ments.
Model Rules of Professional Conduct
Before considering the resolutions dated August 2012. It clarifies a lawyer’s
addressing the Model Rules, the House duty to take reasonable measures to proconsidered Report 10A, which was spon- tect the confidentiality of client informasored by the Illinois State Bar Association. tion, including electronically stored inforJohn E. Thies of Illinois moved Report mation.
10A, which would have reaffirmed ABA
Second, the House approved Resolution
policy, adopted in July 2000, that the shar- 105B, which amends the black letter and
ing of legal fees with non-lawyers and the Comments to Model Rules 1.18 and 7.3,
ownership or control of the practice of law and the Comments to Model Rules 7.1, 7.2
by non-lawyers are inconsistent with the and 5.5 of the ABA Model Rules of
core values of the legal profession; and the Professional Conduct dated August 2012,
law governing lawyers that prohibits to provide guidance regarding lawyers’

use of technology and client development,
including when electronic communications give rise to a prospective clientlawyer relationship.
Third, the House approved Resolution
105C, which amends the Comments to
Model Rules 1.1, 5.3 and 5.5 of the ABA
Model Rules of Professional Conduct
dated August 2012, to provide guidance
regarding the ethical implications of
retaining lawyers and non-lawyers outside
the firm to work on client matters (i.e.,
outsourcing).
Fourth, the House approved Resolution
105D, which adopts the Model Rule on
Practice Pending Admission, and amends
the black letter and Comment to Rule 5.5
of the ABA Model Rules of Professional
Conduct, dated August 2012, to enable
lawyers to practice in a new jurisdiction
while the lawyer actively pursues admission through one of the procedures that the
jurisdiction authorizes.
Fifth, the House approved Resolution
105E, which amends the ABA Model Rule
for Admission by Motion dated August
2012, to allow lawyers to qualify for
admission by motion at an earlier point in
their careers than the current Rule allows.
Finally, the House approved Revised
Resolution 105F, which amends the black
letter and Comments to Model Rule 1.6,
and the Comments to Model Rule 1.17 of
the ABA Model Rules of Professional
Conduct dated August 2012, to provide
guidance regarding the detection of conflicts of interest when lawyers move from
one firm to another, firms merge or there is
a sale of a law practice.
In addition to adopting the foregoing
ethics resolutions, the House heard from
(Continued on page 30)
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By Andrew M. Lieb

and its planning commissioner;
bership includes those who repand a town’s tax assessor. We garresent real estate brokerage
houses in complex litigation;
The Suffolk Bar’s Real Property nered insight, asked questions and
foreclosure plaintiffs and defenCommittee is having an exciting year and made friends. Yet, our schedule is
dants counsel; RESPA attorneys;
our membership is enthusiastic about the not complete.
During the coming months our
title counsel and expert witnessfuture. During the past year we have insties; elder law practitioners; landtuted consistency in our guest speaker pro- tentatively scheduled speakers
lord / tenant attorneys; fair housgram, with monthly visits from the people include a senior vice president
ing and discrimination litigators;
who impact our county’s real estate scene. and counsel at First American
land use professionals; and every
Our meetings are always held on the mid- Title; a respected colleague who
other
field that touches the land.
dle Wednesday of the month at 6:30 p.m. will discuss the unique aspects of
Andrew M. Lieb
We have a broad understanding of
and typically last for up to an hour or two, representing condos and co-ops; a
depending on the night, the attendance and town attorney to discuss rental permits in real property and we need your attendance
his town; and the Chief to grow our own understandings and to
the speaker. We have pizza,
Executive Officer of a local share our knowledge with you.
intellectual discussions, netDevelopment
This issue of The Suffolk Lawyer displays
working opportunities and FOCUS ON Industrial
Agency, among others.
the breadth of the Real Property Committee.
inspiration. We share together
If you practice real estate in I am delighted to see articles on such diverand develop together.
our county, it’s time to join the gent topics as Accommodating Companion
In the past year our speakers
committee. Yes, the Great Animals to Avoid the Litigation Bite;
have included the owner of our
county’s largest home inspec- SPECIAL EDITION Recession has devastated our Avoiding the Non-Payment Proceeding
transactional practices. Yet, Pitfall; Diligence that is Due; Buyer
tion company; the vice presithose who stayed in the prac- Beware; and Residential Water Front
dent of operations for one of our region’s
largest
1031
Exchange
Qualified tice learned new skills and strengthened Properties. Real property is a broad incluIntermediaries; a former town supervisor; their trade in the face of adversity. You see, sive topic. Nonetheless, if you are an attorthe president of the Hamptons and North the Real Property Committee is not just ney in Suffolk County, in any field, you
Fork Realtors Association; a town attorney about residential transactions. Our mem- likely will be asked to do a residential real

REAL
PROPERTY

The Diligence That is Due

______________________
By Lance R. Pomerantz

Many practitioners view land record
systems as a cut-and-dried method of garnering information about title to real
estate, similar to automobile registration.
Because land records are deemed to provide constructive notice or inquiry notice,
the additional implications of recorded
instruments, or even unrecorded instruments, can dramatically affect the rights of
those who rely on the recording system.
Due Diligence of the junior lender (and
the lender’s attorney)
In Capital Stack Fund, LLC v. Badio, et
al., 2012 NY Slip Op 51481(U) (Sup. Ct.,
Rockland Cty., July 15, 2012), Capital
Stack Fund, the senior lender, had refinanced an earlier mortgage, and the satisfaction was recorded soon after the new
loan closed. For some reason, Capital
Stack’s mortgage was not recorded for
several months. In the interim, Colin, the
junior lender, closed its loan and recorded
its mortgage. Capital Stack sought to foreclose and named Colin as a defendant. Of
course, Colin asserted priority under RPL
§291. Capital Stack countered, inter alia,
that Colin was on constructive notice of
Capital Stack’s loan because of the recorded satisfaction (i.e., that a reasonable person would have realized that the earlier
mortgage could not have been satisfied but
for the existence of an intervening loan
and mortgage, albeit unrecorded).

estate transaction at least once in your
career. More so, the real estate market is
cyclical and a rebound must come. Get prepared and excited.
I am excited about real property, this
committee and Suffolk County. Yet, when I
forget how important this topic is in our
county, all I need do is turn on any channel
of the television or open a magazine or a
newspaper and I am instantly reminded that
Suffolk County includes vineyards and
farmland on the North Fork; shopping centers, malls and developments in our core;
waterfront bungalows, homes and mansions on both shores; inspired developments like the Ronkonkoma HUB and we
also have the Hamptons, perhaps the most
fabulous real estate in the entire world. This
is our playground. Now go play.
Note: Andrew M. Lieb is the Managing
Attorney at Lieb at Law, P.C., a law firm with
offices in Center Moriches and Manhasset.
Mr. Lieb serves as a Co-Chair of the Real
Property Committee of the Suffolk Bar
Association and is the Special Section Editor
for Real Property to The Suffolk Lawyer.

In connection with the junior
tute constructive (or at least chase title insurance, title agents are being
mortgage transaction, Colin’s
“inquiry”) notice to the lender held to a higher standard. In United
real estate counsel had “hired
of the existence of an unrecord- General Title Insurance Company v. RC
Abstract, Inc., d/b/a Triborough Land
the title company to search the
ed mortgage.
title, and obtained title insurance
The decision also blurs the Services, (Westchester County Supreme
for [Colin]....” The title compadistinction between a search and Court #6620/09) (unreported), the insurny “did not convey to [Colin] or
report prepared for the client’s ance underwriter sought indemnification
their lawyer any information
use and information on the one from its own policy-writing agent.
As part of a fraudulent scheme, the seller
about the recently-satisfied ...
hand, and a search performed by
Mortgage.” Colin submitted an
the insurer for its own use in had taken a loan from Bank A to pay off an
expert witness affidavit from the
making underwriting decisions earlier mortgage. The satisfaction of the earprincipal of an uninvolved title Lance Pomerantz on the other. Read literally, the lier mortgage was recorded, but the Bank A
agency stating that “extraneous
decision says that the title search mortgage was not. The buyer took a loan
information that does not reveal the exis- made in connection with writing the title from Bank B to purchase the property.
tence of any open title encumbrance policy was done by Colin, or on their Unbeknownst to RC Abstract, Inc. (the title
against real property, such as mortgages behalf. The more likely scenario is that the agent), the Bank A mortgage was recorded
that have already been satisfied, ... is not title company was engaged to provide a the same day as the closing on the sale. As a
result, Bank B’s mortgage was
turned over to a title company’s client” lender’s policy and conducted
subordinate to the Bank A
[emphasis in original]. Capital Stack sub- the title search for its own benmitted no affidavit to the contrary.
efit before preparing a “com- FOCUS ON mortgage and the title insurer
had to pay off the Bank A
Based on this testimony, the court found mitment.” The expert testimomortgage pursuant to Bank B’s
that “by doing a title search and acquiring ny made clear that the satisfaclender’s policy.
title insurance, [Colin] did make a ‘rea- tion was discovered of record,
The gravamen of the action
sonably diligent inquiry’ into whether they but not turned over to the
was that the agent should have
should ‘question the transaction’.... They client. This approach is consisshould not be charged with constructive tent with underwriting practice. SPECIAL EDITION inquired into the source of
funds used to satisfy the prior
notice of [Capital Stack Fund’s] laterNevertheless, the court
recorded mortgage.” Capital Stack Fund’s appears to hold that a title company search mortgage when there was no newer mortforeclosure action was dismissed!1
and issuance of insurance is per se suffi- gage of record. Here, the duty arose from
It is axiomatic that constructive notice cient to shield a lender from constructive the agency agreement between the underarises merely from the properly recorded notice that might otherwise be imputed to writer and the agent. The agreement provided that the agent would indemnify the
instrument, regardless of whether the pub- the lender directly from the public record.
underwriter for
lic records are actually searched. The
court, however, sidestepped the delicate Due Diligence of the title agent
“[e]rrors or omissions which are disWhile the holding in Capital Stack Fund
question of whether a recorded satisfaction, in and of itself, is sufficient to consti- is good news for junior lenders who pur(Continued on page 31)
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SYDNEY SIBEN’S AMONG US
Congratulations…

available through the ABA website.

To Andrew B. Siben of the Bay Shore
law firm of Siben & Siben, LLP for participating and completing a 26 mile sea paddle around Manhattan Island on Aug. 17.
The event was the Sixth Annual Sea
Paddle to benefit Autism and Surfer’s
Environmental Alliance and raised approximately $400,000.

SCBA Member Steve Levy
joined the firm of Campolo,
Middleton & McCormick and
will primarily work with the
firm on cases that involve
municipalities and governmentrelated actions.

Announcements,
Achievements & Accolades…
Allison C. Shields, President of Legal
Ease Consulting, Inc., announces the release
of Facebook in One Hour for Lawyers, her
second book with co-author Dennis
Kennedy, published by the American Bar
Association’s Law Practice Management
Section. Their first book, LinkedIn in One
Hour for Lawyers, also published by the
ABA Law Practice Management Section,
was released in March 2012. Both books are

Lisa Renee Pomerantz is the
incoming Co-Chair of the
Commercial Section of the
Association for Conflict Resolution.

The law firm of Futterman,
Lanza & Block, LLP is offering a free two-hour seminar,
“Medicaid Planning & Asset
Protection,” which will take
Jacqueline Siben
Suffolk County Supreme
place September 25 at the law
Court Justice Hon. W. Gerard Asher office, located at 222 East Main Street,
completed the 35th Great Cow Harbor Suite 314, in Smithtown. The morning
10K run in Northport on September 15. He seminar runs from 10 a.m. to noon, and the
is one of only five known runners who evening seminar is from 6 p.m. to 8 p.m.
have completed the race every year it has
been held.
Lance R. Pomerantz contributed a segment to “Top 10 Lawsuits Impacting the
Chuck Von Schmidt, an SCBA member, Title Industry,” the cover story in the July
presents “Branded,” which includes his issue of Title News.
sculptures, mixed media with videos and
other new works till October 22 at the Condolences…
Huntington Arts Council, 214 Main Street,
Huntington.
To the family of SCBA member Thomas

Ventura who passed away on September 10.
To Susan and Rich Ambro on the
sudden passing of their son Terrence
Jerome.

New Members…
The Suffolk County Bar Association
extends a warm welcome to its newest
members: Melissa S. Aguanno, Nicholas A.
Coronel, Wayne Paul Esposito, Richard
Johanneson, Michael M. King, Robert H.
King, Alex Kreigsman, David A. Logilisci,
Raymond E. McAlonan, Victoria Gumbs
Moore, Gorisbel Roman, Dean Patricia E.
Salkin, Eric S. Tilton, William L.
Veronese.
The SCBA also welcomes its newest
student members and wishes them success
in their progress towards a career in the
Law: Ian E. Hannon, Keri A. Joeckel,
Michael Lauterburn.

Accommodating Companion Animals to Avoid the Litigation Bite

_____________________________________
By John A. Snyder, Todd H. Girshon, &
Alexander W. Leonard

age to the property or nuisance
complaints if the animal is
unsafe
or
discourteous.
Moreover, other residents or
property owners may harass the
disabled resident for bringing
an animal into a “no pets”
building.
Below are some general considerations for decision makers
when confronted with a request
for an animal accommodation.

sonable accommodation.
However, a request that a “no
pets” policy be modified to
allow a prospective resident or
Animal related housing discrimination
purchaser with a companion aniclaims are on an uptick and numerous
mal necessitated by a disability
overlapping practical and legal consideragenerally must be approved.8
tions complicate a co-op or condominium
Defenses that such pets reduce
board member’s, property manager’s,
the value of the property or
owner’s, or real estate agent’s decision
cause other hardships generally
whether to accommodate the renter/buyer
with a service animal.
John A. Snyder
Alexander W. Leonard fail. A building or property must
Todd H. Girshon
usually allow internal modificaAn issue typically arises when a
the New York City Human Rights Law, tions to a property to accommodate a serprospective tenant or purchaser requests
specifically provide for individual liability vice animal if the prospective resident or
an accommodation from a “no pets” poli- The business judgment rule generally
to decision makers.3
purchaser agrees to pay for the modificacy in order to live with a service/compan- does not protect decision makers
tions and remove them if unusable to future
Many board members often operate
ion animal. While the decision maker may
Determining
whether
a
pet
qualifies
residents. No additional fees or security
feel obligated to simply grant the accom- under the mistaken belief that they are perdeposit may be required for a companion
sonally protected from liability as a service / companion animal
modation out-of-hand, any
There is a very low and ill-defined animal.9 However, if the animal causes
when deciding whether to
snap decision can be problematic from a legal perspec- FOCUS ON approve an accommodation threshold for determining whether an ani- damage, repair charges may be assessed per
request. In general, under the mal qualifies as a “service animal.” Federal the property’s normal policies.
tive. Other residents or propDecision makers should thoughtfully
business judgment rule, an regulations implementing the Fair Housing
erty owners may claim disAct
state
that
the
animal
must:
be
individuconsider
requested accommodations
unequal or even arbitrary decicrimination if their requests
sion made by a board member ally trained, and work for the benefit of a involving companion animals even if a
to have personal pets have
previously been denied, and SPECIAL EDITION in good faith for legitimate disabled individual.4 There are no require- prospective resident requests an unusual
business purposes typically ments as to the type of animal or the extent arrangement. The reasons for the ultimate
may challenge whether the
individual’s disability was verified and cannot be questioned by a court.1 However, or type of training an animal must receive.5 decision should be clear, in writing, and
whether the companion animal’s qualifi- discrimination based on any characteristic A companion animal, which is not used to include documentation if possible (i.e., a
cations were properly investigated. protected by federal, state or local law (e.g., physically assist an individual but is used as doctor’s note). However, consistent with
Likewise, if inquiry is made regarding the age, gender, race, religion, national origin, “emotional support,” is also entitled to pro- the Americans with Disabilities Act and
animal’s qualifications or the owner’s dis- familial status, and source of income) is not tection under the law.6 However, the animal other applicable state and local laws, any
ability, he or she could claim disability protected under the business judgment rule. must possess a strong link to the disability such medical documentation must be
discrimination. Moreover, residents may A decision based on a protected character- it serves to mitigate.7 A prospective resident maintained in a confidential manner.
claim that their interests were not ade- istic is not considered in “good faith” and or purchaser that simply states an animal is
quately protected (e.g., decreases in prop- may open an individual board member and required to mitigate generalized “depres- Complaints from other residents
Existing residents or property owners may
erty values). If the companion animal is the property to liability.2 Moreover, various sion” without any support from a medical
(Continued on page 27)
permitted, issues can arise involving dam- local housing discrimination laws, such as doctor likely will not be entitled to a rea-
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Buyer Beware – the Need
for a Buyer’s Agent

Andrew M. Lieb

_______________________
By Denise R. Langweber &
Rebecca L. Langweber

At a recent closing where I represented
a first time purchaser one of the attorneys
asked who was going to pay to record the
satisfaction. My client turned to me and
said “wait, you have to pay extra to be satisfied?” Everyone laughed. She was serious.
Rebecca Langweber
Her naïve inquiry illustrates a good
Denise Langweber
point. We can never assume clients know
even the most basic elements of a real law relating to the transaction. It is easy to
estate transaction without our educating see how this may potentially hurt a purthem, but the problem is that attorneys are chaser, both in terms of price and satisfacnot usually the first person a purchaser tion with the condition and location of the
meets in the home buying process. A real property they are purchasing.
Purchasers also frequently accept referestate agent is generally their first contact.
A critical fact that most purchasers don’t rals from selling agents for home inspectors,
know is that a real estate agent typically attorneys, and mortgage lenders who are
represents the seller unless engaged by the beholden to the referring agent for future
purchaser as a buyer’s agent. And what referrals; albeit with a potential ethical
they don’t know can hurt them - right in the breach. As a result, an agent who answers to
shallow pocketbook most first timers have. the seller is thereby also exerting some influWhen attorneys first meet a purchaser ence over the purchaser’s due diligence,
to discuss the terms of the contract the their financing and even their legal represenprice has already been set, repairs have tation. Purchasers need to rely on each of
been negotiated and concessions have these professionals for their expertise, as
been made. At that point it’s too late for a well as their loyalty and confidentiality.
Retaining a buyer’s agent before shoppurchaser to learn that no one was repreping for a residential property
senting them, or worse, that
is the best way to protect the
the agent they thought was
FOCUS
ON
purchaser. Their loyalty to the
theirs, worked for the seller.
purchaser, as well as their abilThe solution is to retain a
ity to advise and educate about
“buyer’s agent.”
particular properties, make
NYS Real Property Law
their services invaluable. They
§443(1)(c) defines a buyer’s
agent as “an agent who con- SPECIAL EDITION maintain client confidentiality
and refer other required profestracts to locate residential real
sionals all only with the buyer’s
property for a buyer or who finds a buyer
interests
in
mind.
They negotiate the terms
for a property and presents an offer to purchase to the seller or seller’s agent and of the transaction on behalf of the purchasnegotiates on behalf of the buyer.” Further, er and hand the transaction over to the attor§443(4)(a) requires an agent to disclose to ney to complete. The protection of the purpurchasers whether they are acting as a chaser is seamless.
Buyer’s agents are generally paid a porbuyer’s agent, seller’s agent, dual agent or
dual agent with designated sales agent. tion of the commission the seller has conNevertheless, most purchasers, and even tracted to pay the listing agent and do not
some agents / attorneys, are unaware of, or generally increase closing costs for purdisregard, the essential distinction as to chasers. So, no, you don’t have to pay
where the agent’s fiduciary obligations lie. more to be satisfied at a closing.
If a purchaser attempts to negotiate with
Note: Denise R. Langweber, Esq., with
a listing or selling agent they are frequently
unwittingly revealing their willingness to offices in Wantagh, has a practice limited
pay and to accept conditions of a transac- exclusively to the representation of purtion to someone who owes them no loyalty. chasers, sellers and lenders in real estate
Not only does that agent have no obligation transactions.
Note: Rebecca L Langweber is a stuto keep their information confidential from
the seller, but he may very well be keeping dent at Maurice A. Dean School of Law at
from the purchaser critical facts about the Hofstra University, and is a Law Clerk at
property, the sellers, and the procedure and Stagg Terenzi Confusione & Wabnik, LLP.
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The required Due Diligence

_________________
By Heather Wright

tificates tell you whether a
and enjoyment of the property –
structure was legally built, or
especially if the property is
impacted by wetlands.
Navigating the purchase or sale of resi- whether it pre-dates the applicaWetlands, as generally defined
dential waterfront property can pose chal- ble regulations. Since the reguby the NYDEC, are areas satulenges for even seasoned real estate prac- lation of waterfront property has
rated by water sufficient to suptitioners. This article explores some basic increased over time, it is advisport distinctive vegetation adaptsteps that every practitioner should take able to determine whether the
ed for life in saturated soil condiwhen representing a client who is buying current regulations apply or
whether a structure pre-dates the
tions. Various regulatory bodies
or selling residential waterfront property.
regulate certain activities in a
My first step when I am presented with applicable regulation (e.g., is
wetland or within certain proxa residential waterfront deal is to review “grandfathered in”).
Heather Wright
Depending on what you learn
imity to the wetlands.
the most recent survey and then visit the
The Town of Southampton, for examproperty. Visiting the property provides about the property after you review the
valuable, firsthand information about the file, you may want to speak with the land ple, requires a written permit in order to
structures at the property such as, whether use officials that act for and on behalf of conduct a “regulated activity” in a weta structure has been altered since the date the municipality/governmental agency as land, or within 200 feet of a wetland
of the survey and its proximity to the they can be a valuable resource. While a boundary. In an effort to protect and prewater. In particular, I look for renovations, brief conversation does not give you or serve the wetlands, the NYDEC, or the
your client any official ruling local municipality, or both, often impose a
decks, docks, bulkheads and
or determination, it can pro- covenant or restriction in the form of a
the impact of wetlands.
It is also important to deter- FOCUS ON vide additional valuable infor- non-disturbance, non-fertilization buffer
mation about the property.
landward of the wetlands as a condition of
mine what governmental
If you identify an illegal the permit. This means that a portion of
authority has jurisdiction over
structure at the property, one the property, called the “buffer,” must
the property. Depending on
built or expanded without the remain in a natural state.
the location of the property
Whether you represent the buyer or selland its proximity to the water, SPECIAL EDITION required permits and not
“grandfathered in,” your er, you should thoroughly review any
it may be subject to the regulations of the New York Department of client, whether buyer or seller, should be covenants and restrictions recorded on the
Environmental Conservation (“NYDEC”), counseled that legalizing the structure property and preferably at the pre-contract
U.S. Department of Army Corp of may not be a simple task. Often, legaliza- stage. If the seller does not have a copy, a
tion involves civil penalties, as well as copy can be obtained from the County
Engineers, and/or the local municipality.
Next, I research the property file main- negotiations with multiple regulatory Clerk’s office.
The penalties associated with non-comtained with the relevant governmental bodies that have jurisdiction over the
authorities. My goal is to locate and property. Not only will it be expensive pliance with a covenant can be steep. For
review the required certificates (e.g., occu- and time consuming to legalize a struc- example, the NYDEC, pursuant to
pancy, compliance or pre-existing use) for ture, the governing regulatory body may Environmental Conservation Law § 71the structures at the property. These cer- impose certain restrictions on further use 2503(1), can impose a maximum civil
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penalty of $10,000 and require restoration
of the disturbed wetlands and adjacent
areas. Restoration of a “buffer” is not only
costly, but imagine your client’s surprise if
he finds out, after he has purchased the
property, that his well-manicured backyard must be returned to its natural state.
Another reason why it is import to
review the covenants and restrictions is
that they may provide guidance regarding
what, if any, changes can be made to the
property. The buyer, who is caught up in
the buying process, may not be aware of
the hurdles he may face if and when he
decides to renovate his property. For
example, the client may not be able to
construct a pool at his property given its
proximity to wetlands. The buyer should
be counseled regarding the impact of the
wetlands on future renovations.
In closing, (no pun intended), every
transaction involving residential waterfront property is unique and requires your
due diligence to facilitate your client’s
goals of either buying or selling while preserving the unique differentiator that first
motivated the transaction.
Note: Heather A. Wright is an attorney
who practices out of Southampton, New
York. Ms. Wright’s primary areas of practice include real estate and municipal land
use matters. Ms. Wright routinely represents clients throughout the five east end
towns in the purchase and sale of residential real estate.

Avoiding the Non-Payment
Proceeding Pitfall

____________________
By Alicia M. Menechino

York City housing parts, the
defense has increasingly been
raised by learned tenant counsel
Although a finite area of
in the Nassau and Suffolk County
practice, attorneys practicing
housing parts. See Islands
eviction law must carefully and
Heritage Realty Corp. v. Joseph,
skillfully guide their client
2011 WL 1599681 (Nassau Cnty.
through the myriad of proceDist. Ct. April 28, 2011),
dural and substantive rules
Stathoudakis v. Jormeg, Inc., 875
associated with a summary proN.Y.S.2d 824 (Nassau Cnty. Dist.
ceeding. An emerging pattern
in rulings regarding the com- Alicia M. Menechino Ct. Dec. 19, 2008), Bachmore et
al. v. Miceli et al., (Index No.
mencement of non-payment
proceedings in relation to month-to- ISLT 10-531)(Suffolk Cnty. Dist. Ct.
month tenancies has added another layer 2010)(non-payment proceeding dismissed
of necessary consideration of which the where tenancy initiated as month-to-month).
Although it appears the housing part judges
skilled counselor must be aware.
Over the past few years, judges in the are not raising the issue sua sponte, if raised
housing courts in Nassau and Suffolk as a defense it will most certainly result in
Counties have rendered decisions dismiss- the dismissal of the non-payment action
ing non-payment proceedings premised upon a month-to-month tenancy.
The premise behind the rulings is that a
upon a month-to-month tenancy. The seminal ruling on this matter, Jaroslow v. landlord and tenant operating pursuant to
Lehigh Valley R.R. Co., 23 N.Y.2d 991 a month-to-month agreement have no
(1969), upheld the dismissal of a non-pay- agreement for the payment of rent for any
given month until that month
ment proceeding after the expiis actually paid. As such,
ration of a lease where no
month-to-month tenancy had FOCUS ON there is no executory liability
to pay a particular amount of
been created. Later, in 2003,
rent on the part of the tenant
the Appellate Division for the
upon which a non-payment
First Department Krantz &
proceeding can be based.
Phillips, LLP v. Sedaghati,
The result is severe to the
2003 WL 222778, ruled in SPECIAL EDITION
“leaseless” landlord or one
accordance with Jaroslow,
again upholding the dismissal of a non- who has commenced a month-to-month
payment proceeding and extending the tenancy after the expiration of a lease. If a
rule further by stating that the creation of non-payment proceeding is commenced
a month-to-month tenancy after the expi- and then dismissed based upon the
ration of a lease will also preclude a non- month-to-month defense, a proper 30 day
notice would have to be served, requiring
payment proceeding.
While perhaps commonly raised in New
(Continued on page 27)
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TECHNOLOGY

___________________
By Glenn P. Warmuth

Electronic Discovery, or the discovery
of Electronically Stored Information
(ESI), is a quickly changing area of the
law. State and Federal Courts are frequently adopting new rules and protocols
and being knowledgeable about ESI is no
longer optional for any attorney involved
in litigation. On June 20, 2012 the Suffolk
Academy of Law put on a program entitled “Electronic Discovery – Talk the Talk
and Avoid Disaster.”
James G. Ryan and Cynthia A. Augello of
Cullen and Dykman LLP were the speakers
for the “Avoiding Disaster” portion of the
program. Mr. Ryan discussed the myriad
number of types of ESI which can be discoverable including: computers, email, cell
phones, E-ZPass, hotel room keys, credit
cards, iPads, ATMs, debit cards, Google
searches, security cameras, GPS, voicemail,
text messages, Facebook, etc. The message
was clear- ESI is everywhere.
Ms. Augello discussed preparing for preliminary conferences and Rule 26 conferences. She stressed that judges now expect
attorneys appearing at these conferences to
be knowledgeable about both ESI in general and their client’s available ESI.
Horror stories included a case in which inhouse counsel for a non-party agreed to
comply with all of the ESI requests set out
in a subpoena only to later learn that the
cost to comply was $6,000,000.001. Ms.
Augello noted that attorneys are free to
bring experts to disclosure conferences to

avoid these types of problems.
through a series of orders, the
Another horror story involved a
court attempted to deal with the
$15,000,000.00 fine where
unique issues which can arise
emails were not properly prewith ESI.
served2. Ms. Augello’s message
The June program was such a
was also clear - failing to learn
success that the Academy is
about and understand ESI can be
going to present a follow up
disastrous.
lunch ‘n learn program on
Guido Gabriele, III of Geisler,
November 5, 2012. The new
Gabriele & Marano, LLP was
program will focus on predicathe speaker for the “Talk the Glenn . Warmuth tive coding. Predictive coding
Talk” portion of the program. He
goes beyond the bounds of tradifocused on practical ways to deal with ESI tional keyword searches. Predictive coding
requests and on how to properly frame ESI is a method by which a human will look at
demands. Mr. Gabriele emphasized the a series of random documents and identify
need to contest overbroad ESI discovery if they are responsive to a disclosure
requests as well as the need to carefully demand, not responsive, privileged, etc.
craft ESI disclosure demands. He dis- The computer program then takes this inforcussed obtaining ESI in its native format mation, “learns” what to search and sorts
so that it will contain the relevant infor- through all of the documents giving each
mation and so tampering can be detected. document a “relevance score.” The proceFinally, Mr. Gabrielle discussed the transi- dure is then repeated and refined with the
tory nature of ESI and why it is sometimes end result being the identification of the
important to act quickly by bringing seek- documents required to be produced.
ing pre-action disclosure.
Predictive coding has been adopted as an
Paula J. Warmuth of Stim & Warmuth, acceptable method of obtaining ESI. The
P.C. spoke about her experiences with ESI ground breaking decision by Judge Peck in
in two Bernard Madoff adversary proceed- Monique Da Silva Moore v Publicis
ings. Ms. Warmuth detailed issues regard- Groupe3 will be discussed at length at the
ing access to the “electronic data room” in November 5, 2012 program which has been
which millions of documents relating to developed in conjunction with DOAR
the case were stored online. These issues Litigation Consulting LLC. Two experts
included the ability to print documents from DOAR will be speaking at the proand more importantly the right to show gram.
documents to clients (something the
Madoff Trustee repeatedly attempted to
Note: Glenn Warmuth has been working
preclude). Ms. Warmuth detailed how, at Stim & Warmuth, P.C. for over 25 years.
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Guido Gabriele, III

He currently sits on the Board of Directors
for the Suffolk County Bar Association
and is an Officer of the Suffolk Academy of
Law. At night he teaches a number of
courses at Dowling College including
Entertainment & Media Law. He can be
contacted at gpw@stim-warmuth.com.
1. In re Fannie Mae Sec. Litig., 552 F.3d 814
(D.C. Cir. 2009)
2. SEC v. Morgan Stanley & Co., No. 06-cv0882, 2006 U.S. Dist. LEXIS 89773 (D.D.C.
May 12, 2006)
3. No. 11-cv-01279 (S.D.N.Y. Feb. 24,
2012)
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COURT NOTES
Appellate Division-Second
Department
______________________
By Ilene Sherwyn Cooper

Attorney Reinstatements Granted
The application by the following attorneys
for reinstatement was granted:
Elyse Hope Diller
Geoffrey T. Mott
Attorney Resignations Granted/
Disciplinary Proceeding Pending:
John Anthony McHugh: By affidavit,
respondent tendered his resignation, indicating that he was aware that he is the subject of an ongoing investigation by the
Grievance Committee involving the
neglect of a client’s appeal, and his failure
to cooperate with the Grievance
Committee. Respondent acknowledged
his inability to successfully defend himself on the merits against any charges
predicated upon his misconduct under
investigation. He stated that his resignation was freely and voluntary rendered,
and acknowledged that it was subject to an
order directing that he make restitution
and reimburse the Lawyers’ Fund for
Client Protection. In view of the foregoing, the respondent’s resignation was
accepted and he was disbarred from the
practice of law in the State of New York.
Charles J. Niven: By affidavit, respondent tendered his resignation, indicating
that he was aware that he is the subject of
an ongoing investigation by the Grievance
Committee for the Ninth Judicial District
involving the failure to preserve the identity of funds and property of others.
Respondent acknowledged his inability to
successfully defend himself on the merits
against any charges predicated upon his
misconduct under investigation. He stated
that his resignation was freely and voluntary rendered, and acknowledged that it
was subject to an order directing that he
make restitution and reimburse the
Lawyers’ Fund for Client Protection. In
view of the foregoing, the respondent’s
resignation was accepted and he was disbarred from the practice of law in the State
of New York.
Umana E. Oton: By affidavit, respondent tendered his resignation, indicating

respondent’s resignation was
that he was aware that he is the
accepted and he was disbarred
subject of an ongoing investigafrom the practice of law in the
tion
by
the
Grievance
State of New York.
Committee involving the failure
to safeguard funds entrusted to
Mark O. Wasserman: By
him, and his failure to cooperate
affidavit, respondent tendered his
with the Grievance Committee.
resignation, indicating that he
Respondent acknowledged his
was aware that he is the subject
inability to successfully defend
of an ongoing investigation by
himself on the merits against
Ilene S. Cooper
the Grievance Committee regardany charges predicated upon his
ing the neglect of legal matters
misconduct under investigation.
He stated that his resignation was freely entrusted to him, the failure to refund a porand voluntary rendered, and acknowl- tion of legal fees paid to him in advance,
edged that it was subject to an order and the failure to cooperate with the
Committee.
Respondent
directing that he make restitution and Grievance
reimburse the Lawyers’ Fund for Client acknowledged his inability to successfully
Protection. In view of the foregoing, the defend himself on the merits against any
respondent’s resignation was accepted and charges predicated upon his misconduct
he was disbarred from the practice of law under investigation. He stated that his resignation was freely and voluntary rendered,
in the State of New York.
and acknowledged that it was subject to an
William Joseph Reilly: By affidavit, order directing that he make restitution and
respondent tendered his resignation, indi- reimburse the Lawyers’ Fund for Client
cating that he was aware that he is the sub- Protection. In view of the foregoing, the
ject of an ongoing investigation by the respondent’s resignation was accepted and
Grievance Committee regarding funds he was disbarred from the practice of law in
entrusted to him as fiduciary, as well as the the State of New York.
failure to cooperate with the Grievance
Committee. Respondent acknowledged Attorneys Suspended:
Thomas E. Cusack III: By decision and
his inability to successfully defend himself on the merits against any charges order, the court authorized the Grievance
predicated upon his misconduct under Committee was authorized to institute a disinvestigation. He stated that his resigna- ciplinary proceeding against the respondent
tion was freely and voluntary rendered, based upon acts of professional misconduct,
and acknowledged that it was subject to an and the respondent was directed to file an
order directing that he make restitution answer. The charges alleged, inter alia, that
and reimburse the Lawyers’ Fund for the respondent improperly allowed nonClient Protection. In view of the forego- attorneys to improperly regulate and/or
ing, the respondent’s resignation was influence his conduct and the management
accepted and he was disbarred from the and use of his escrow accounts for the nonattorneys’ own purposes, engaged in numerpractice of law in the State of New York.
ous conflicts of interest, and abdicated conJoseph Nicholas Rizzo, Jr.: By affi- trol over his escrow account in a mortgage
davit, respondent tendered his resignation, loan transaction to a non-attorney. The
indicating that he was aware that he is the Special Referee appointed to hear and
subject of an ongoing investigation by the report sustained all charges against the
Grievance Committee regarding funds respondent, and the court concurred. In
entrusted to him as fiduciary. Respondent determining an appropriate measure of disacknowledged his inability to successfully cipline to impose, the court considered the
defend himself on the merits against any respondent’s compelling circumstances, his
charges predicated upon his misconduct lack of fraudulent intent, his strong characunder investigation. He stated that his res- ter references, and the fact that he did not
ignation was freely and voluntary rendered, profit from the situation. Accordingly, the
and acknowledged that it was subject to an respondent was suspended from the practice
order directing that he make restitution and of law for a period of four years.
reimburse the Lawyers’ Fund for Client
Katherine Z. Pope: The Grievance
Protection. In view of the foregoing, the
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Committee moved to suspend the respondent from the practice of law, and for
authorization to institute and prosecute a
disciplinary proceeding against him. The
court found that the respondent was guilty
of professional conduct based upon her
plea of guilty to one count of identity theft
in the third degree, and obtaining possession of the property of others.
Accordingly, the respondent was suspended from the practice of law and the
Grievance Committee was authorized to
institute and prosecute a disciplinary proceeding against her.
Attorneys Disbarred
Alden Banniettis: By decision and
order of the court, the Grievance
Committee was authorized to institute a
disciplinary proceeding against the
respondent and the matter was referred to
a Special Referee. The referee sustained
all charges against the respondent and the
Grievance Committee moved to confirm.
The respondent opposed the motion. The
court, upon review of the record, granted
the motion by the Grievance Committee.
In determining an appropriate measure of
discipline to impose, the Court noted that
the respondent demonstrated no remorse,
and that his conduct, involving dishonesty,
fraud and deceit, went to the “very core of
the judicial system”. Accordingly, the
respondent was disbarred from the practice of law in the State of New York.
Larinzo DeShawn Clayton: On
October 27, 2011, the respondent entered
pleas of guilty to grand larceny in the second degree, a class C felony, and conspiracy in the fourth degree, a class E felony.
The Grievance Committee moved to strike
the respondent’s name from the roll of
attorneys based upon his felony convictions. By virtue of his conviction of a
felony, the respondent ceased to be an attorney and was automatically disbarred from
the practice of law in the State of New York.
Note: Ilene Sherwyn Cooper is a partner with the law firm of Farrell Fritz, P.C.
where she concentrates in the field of
trusts and estates. In addition, she is
Chair of the New York State Bar
Association Trusts and Estates Law
Section, and a member of the Board of
Directors and a past-president of the
Suffolk County Bar Association.
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Court Upholds Anti-Doping Arbitration Rules
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ADR

_______________________
By Lisa Renee Pomerantz

The dispute resolution mechanisms
applicable to the Olympics have received a
great deal of press recently. Several badminton contestants were banned from the
2012 Summer Olympic Games for trying
to lose matches in an effort to improve
their draw. Domestically, persistent
rumors and speculation about Lance
Armstrong’s use of banned substances
culminated in the filing of charges by the
United States Anti-Doping Agency, part of
the governing body system created by
Congress for management of the United
States Olympics participation in the
Olympics. Unlike the badminton players
who accepted their fate, Armstrong filed
suit, claiming in part that the USADA
arbitration procedures, promulgated by
the American Arbitration Association, violated due process and should be enjoined.
In rejecting that contention and dismissing Armstrong’s complaint, the federal
court in Armstrong v. Tygart relied on several applicable AAA rules which served to
guarantee the neutrality of the arbitrators

and a full and fair hearing on the
merits. These rules include:

• A requirement that potential
arbitrators disclose any potential bias or conflict of interest
they may have, whether arising from personal relationships with the parties, counsel
or witnesses, or from the arbitrator’s personal or financial
interest in the dispute;

• The discretion of the arbitration panel to reject or discount
evidence deemed irrelevant,
unreliable or unpersuasive, because of hearsay or other concerns; and

• The power of the arbitrators to
appoint independent experts.

Of note, the complaint was
Lisa M. Pomerantz
dismissed without prejudice,
with the court commenting as follows:
• The opportunity for the parties to
object to the AAA to the appointment
“Armstrong agreed to arbitrate with
or continued service of an arbitrator;
USADA, and its arbitration rules are sufficient, if applied reasonably, to satisfy
• The opportunity at the preliminary condue process. Whether USADA will
ference for the parties or the arbitrators
attempt to force Armstrong to arbitration
to request clarification of the issues;
against USA Cycling’s will, whether the
USADA arbitrators will apply the rules
• The discretion of the arbitrators to
reasonably if the matter does proceed to
order the parties to exchange informaarbitration, and whether Armstrong will
tion and documents;
actually receive a fair hearing, are questions that remain to be answered; but what
• The requirement that the parties
is certain is that this Court cannot interexchange exhibit and witness lists;
fere, contrary to both the will of Congress

and Armstrong’s agreement to arbitrate,
on the basis of a speculative injury.”
Having failed at this last ditch effort to
enjoin the arbitration, Armstrong
announced that he would not contest the
charges, calling them “an unconstitutional
witch hunt.”
Note: Lisa Renee Pomerantz graduated
from Harvard University and Boston
University Law School. Following a stint in
private practice, she worked for 15 years as
a senior level in-house attorney. Since
2003, Lisa has had her own practice in
Suffolk County. She serves on NYSDRA’s
Board of Directors and on the ACR
Commercial Section Advisory Council. Lisa
publishes a monthly e-newsletter entitled
“Making the Connection.” In 2010, she
received Long Island Business News’ Top
Fifty Around 50 Award and, in 2011, the
Long Island Business News Leadership in
Law Award. Lisa also has chaired the
Suffolk County Bar Association’s ADR and
IP Committees, and has been a Suffolk
Academy of Law Officer.

Revisiting Spousal Liability for Medical Bills

HEALTH AND HOSPITAL LAW

___________________
By James G. Fouassier

Despite the scope and depth of health
care reform and the effects of the Patient
Protection and Accountable Care Act, millions of people will remain totally or partially uninsured and millions more will
find that the Health Plan of the Future will
leave them with larger and larger “member
responsible” shares.
You can expect that some of your clients
may consult you when they are faced with
a “balance billing” from a hospital or
physician practice, whether for a larger
deductible, copayment or coinsurance, or
when services turn out to be “non-covered” or the provider is “out of network.”
(Everything we read tells us that insurers
and other managed care organizations will
be offering more “high deductible” products as times get tougher; it’s one of the
few ways that a health plan can meet the
requirements of new federal laws to offer
what appears to be a full menu of services
while keeping premiums “affordable,”
meaning premiums that the market will
bear. More and more of the discounted
negotiated rates between plans and
providers will get pushed back on the
member-patients and have to be collected
from them personally.) As collection
activities ramp up we can expect to see
more claims asserted against a non-patient
spouse based on theories of “spousal liability.”
A review of the current state of the law
is in order. A common law marriage was
viewed as a merger (“couverture”) of the
legal rights and obligations of the husband
and wife. Ownership, possession and custody of all property legally were vested in
the husband. The husband managed all of
the family finances. In part this was
because the wife did not have the legal
capacity to contract on her own behalf,
even for her “necessaries.” Since the wife
could not contract in her own right, a
provider of “necessaries,” when dealing
with the wife implicitly relied on the credit of her husband and thus could satisfy the
debt out of the husband’s assets.
At the same time there developed the

corollary of the husband’s affirFrey, 152 AD2d 73; 548
mative duty to support his wife
N.Y.S.2d 109 (1989) and by the
and children, embodied in the
Second Department in Medical
common law doctrine of necesBusiness Associates v Steiner,
saries. This doctrine imposed
183 AD2d 86; 588 NYS 2d 890
liability on husband via third
(1992). To assure consistency
parties who provided essential
with the principles of the
goods and services, including
amendments to New York law
medical care and treatment, to
enacted 1980, which made recihis wife and children.
procal a variety of support
The social, legal and political
obligations, these courts folchanges of the sixties and for- James G. Fouassier lowed the suggestions first
ward caused legal scholars,
raised in Lichtman v Grossbard,
courts and politicians to begin questioning 73 NY2d 792; 537 N.Y.S.2d 19 (1988), in
all the vestiges of the common law rela- which Judges Hancock and Titone distionships between a husband and a wife. cussed the issue in dictum. Frey and
In the specific context of challenges to a Steiner extended the common law rule to
husband’s duty to pay alimony but not vice both spouses, but only for “necessaries.”
versa (the current state of the law every- The new rule was not absolute, however,
where at that time) the seminal case is Orr but was subject to the condition that the
v. Orr, 440 US 268 (1979). The High debtor spouse, i.e. the spouse receiving the
Court invalidated on Equal Protection goods or services, would have been “prigrounds an Alabama statute requiring hus- marily liable” for the debt (following a
bands but not wives to pay alimony, hold- Kansas decision that found that this
ing that since this particular gender based approach treated a creditor fairly yet
discrimination served no important gov- offered some degree of protection to the
ernmental objective it could not constitu- “non-debtor” spouse ). Once the creditor
tionally be sustained as “substantially could show that this condition was met
related” to the accomplishment of such an then to reach the non-debtor spouse the
objective.
creditor would have to go on to prove 1)
In reviewing a variety of laws now sub- that the “debtor” spouse cannot pay, or
ject to constitutional objections on the that recovery efforts directed against the
basis of gender discrimination one obvi- debtor spouse have been futile; 2) that
ous question was whether to abrogate the “necessary” goods or services were proexisting rule of law or whether to make the vided to the debtor spouse on the credit of
duty or obligation reciprocal; i.e., make it the non-debtor spouse; and 3) that the
apply equally to both husband and wife?
non-debtor spouse has the ability to
In the context of spousal liability for answer for the debt.
necessaries several courts went the abanPrior to Steiner some courts enforced
donment route but most jurisdictions fol- the common law rule but conditioned it
lowed the New Jersey Supreme Court in upon the financial ability of the nonexpanding liability and making it recipro- debtor spouse to pay, applying analogous
cal. In Jersey Shore Medical Center v support principles established by New
Estate of Baum, 84 NJ 137, 417 A. 2d York statutes (DRL 32(5); SSL 101; GOL
1003 (1980) the court held that marriage is 5-311). As pointed out in cases such as
a shared enterprise, a joint undertaking, in Mary Imogene Bassett Hospital v
many ways akin to an economic partner- Perrotta, 143 Misc 2d 452, 540 NYS2d
ship. Either spouse should be liable for 962 (Civil Ct NYC 1989), however, DRL
necessary expenses incurred by the other. 32 applies only in the context of support
New York first followed with the rule proceedings, not plenary actions to recovannounced by the Third Department in er debts; SSL 101 only addresses the
Our Lady of Lourdes Memorial Hospital v financial responsibilities of a recipient of

public assistance; and FCA 412, like DRL
32, also applies only to the general duty of
support and not to any specific third party
expenses incurred by one spouse on the
credit of the other.
In Transitions of Long Island v
Coppola, 2008 Slip Op 30302U (Sup Ct
Nassau Co. 2008) the plaintiff failed to
make out a prima facie case against the
non-debtor spouse. No evidence was
adduced that the plaintiff treated the
debtor in reliance upon the non-debtor’s
credit (for example, there was no written
guaranty of payment) nor any showing
that the debtor could not pay. To the same
effect is Neurosurgical Associates v.
Jones, 2008 NY Misc LEXIS 7423 (Sup
Ct NY Co. 2008) and Ellenville Regional
Hospital v. Mendez, 21 Misc 3d 1131A,
873 NYS2d 511(City Ct Poughkeepsie,
2008) (some evidence was adduced but it
did not rise to the level of a prima facie
showing). Cases went the other way also.
In Memorial Sloan-Kettering v. Piserchia,
2010 Slip Op 32621U (Sup Ct NY Co.
2010) for example, a demand was sent by
the creditor hospital to both spouses.
Neither one objected; in fact, both communicated an intention to pay and they
both made partial payments. While the
court acknowledged the Frey / Steiner rule
and found that no documents were proffered by plaintiff to support its claim that
services were extended in reliance on nondebtor spouse’s credit, the demonstrated
circumstances of this case and the failure
of defendants to rebut the plaintiff’s allegations were fatal.
At this point three questions present
themselves. First, how is the so-called
Frey / Steiner rule impacted by GOL 5701, the Statute of Frauds? Is the conditional obligation of the non-debtor spouse
“an obligation to answer for the debt of
another,” requiring a signed writing, or is
it a direct obligation of the non-debtor
spouse created by law (albeit a conditional obligation), thus dehors the statute?
Second, by the simple signing of a guaranty of payment will the non-debtor
spouse inadvertently alter the conditional
(Continued on page 22)
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Pro Bono Attorney of the Month - Harold Seligman
PRO BONO

_________________
By Nancy Zukowski

This month it is our pleasure to shine
the light on the work of an attorney who
has served on the Suffolk Pro Bono
Project panel since the 1980’s providing
the needy of Suffolk County with pro
bono bankruptcy services. Harold
Seligman of the firm Long, Tuminello,
Besso, Seligman, Werner, Sullivan, &
Aulivola, LLP in Bayshore, practices in
the areas of commercial and corporate
litigation; mergers and acquisitions;
bankruptcy litigation; I.R.S. and N.Y.
State Tax Litigation; real estate transactions; and banking transactions. He also
served the legal community as a lecturer
on bankruptcy issues through the Suffolk
Academy of Law and has chaired the
Bankruptcy Committee for the Suffolk
County Bar Association. Yet, for all he
has accomplished, Mr. Seligman does
not boast about his pro bono and community work, being content to fit his
community service into a very busy professional practice.
In addition to his practice at the firm,
Mr. Seligman may also be working on at
least two or three pro bono bankruptcy

cases at any one time. Even though he
does not focus on how much time he
regularly devotes to these cases, he considers the time spent to be well worth
the effort.
“Prior to doing bankruptcy cases I
worked in criminal defense and general
litigation,” he said. “I found bankruptcy
to be interesting because the laws are
geared to actually help people and
enhance their ability to get control of
their finances. When I finish with these
clients I leave them better off than they
were before I met them.”
A 1968 graduate of Northeastern
University, he majored in Economics
and Finance and worked for companies
in London, England. Upon returning to
the United States he enrolled in
Brooklyn Law School earning his J.D.
in 1971 and was admitted to the New
York State Bar in 1972. His first job
was with a Wall Street firm, where he
concentrated on criminal law. He also
worked behind the scenes for the
famous Knapp Commission. His next
job was with the Legal Aid Society in
New York City, doing trial work over
two or three years. Then he moved to
Long Island and worked for several

Harold Seligman

firms, first continuing in criminal law
and then switching to business law. In
1982 he helped launch the firm where he
is currently a partner.
Seligman has been married 43 years and

has two children. He is also an avid golfer.
When asked about retiring, he said,
“Working is what I do. Golf wouldn’t be
as much fun if I could play it every day.”
Harold Seligman reflected on the value
of doing pro bono work when he said,
“People are suffering. We all need to do
the right thing and be willing to answer
the call to service. In my practice I do not
often see people who are struggling week
to week, month to month. These people
really appreciate the help I give them.”
For his many consistent years of dedicated service and truly emulating the
spirit of service it is our pleasure to honor
Harold Seligman as Pro Bono Attorney
of the Month.
Note: Nancy Zukowski is a volunteer
paralegal at Nassau Suffolk Law Services
with a paralegal certificate from Suffolk
Community College. Ms. Zukowski is
also a freelance writer and has extensive
professional experience in health insurance claims and health care advocacy
and has also interned at Nassau Suffolk
Law Services, Queens Housing Court,
and at private law offices in Suffolk. She
is also a member of the National
Association of Legal Assistants.

Georgia Malone & Co. v. Rieder - Further Refining Unjust Enrichment Claims
COMMERCIAL LITIGATION

_________________
By: Leo K. Barnes Jr.

Approximately a year and a half after
issuing Mandarin Trading Ltd. v.
Wildenstein, 16 N.Y.3d 173 (2011), the
New York Court of Appeals has revisited
the pleading requirements for unjust
enrichment claims. In Georgia Malone &
Co. v. Rieder, 19 N.Y.3d 511 (2012), the
Court of Appeals specifically addressed
the requirement that a sufficiently close
nexus exist between the parties to substantiate an unjust enrichment claim.
The litigation stemmed from plaintiff’s,
Georgia Malone & Co., a licensed real
estate broker and consulting firm, representation of defendant CenterRock Realty,
LLC, a real estate developer. Plaintiff
introduced CenterRock to sellers of residential apartment properties in midtown
Manhattan. Soon thereafter, CenterRock
and plaintiff entered into a contract where
plaintiff agreed to produce due diligence
reports relating to the residential apartment
properties that CenterRock was interested
in acquiring. The contract provided that
CenterRock would keep the due diligence
reports confidential, and it was agreed that
CenterRock would pay plaintiff a commission of 1.25 percent of the total purchase
price of the properties in exchange for
plaintiff’s brokerage services.
Plaintiff then prepared various due diligence reports relating the properties. In
December 2007, CenterRock executed a
contract of sale to purchase the properties
for $70 million. However, CenterRock
later validly terminated the contract of
sale. One week prior to CenterRock’s termination of the contract, CenterRock’s
managing member Ralph Rieder sent an
email to plaintiff stating: “See what you
can do about finding [another] buyer for
[the properties]. If it falls flat I am prepared to do whatever you think is fair
including making up your entire fee.

Ideally, I would like to tack it on
duced the reports. In opposito our next deal.” Thereafter,
tion, Rosewood argued (1) “that
plaintiff
demanded
that
[plaintiff’s] complaint fails to
CenterRock pay its $875,000
make out an unjust enrichment
commission on the sale, but
claim against it because there
CenterRock refused.
was no business relationship or
After CenterRock terminated
connection between them,” (2)
the contract of sale, plaintiff
that the complaint was inadealleged that Elie Rieder (an offiquate because it did not assert
cer of CenterRock) provided the
that Rosewood was aware that
due diligence reports to a third
the information was confidenLeo K. Barnes
party for the purpose of selling
tial, and (3) the complaint did
the
documentation
to
defendant not allege that Rosewood knew that
Rosewood Realty Group Inc., another real CenterRock had not paid plaintiff for the
estate brokerage firm. In exchange for the due diligence reports.
reports, Rosewood paid Ralph and Elie
Based on the allegations set forth in the
Rieder $150,000. Using the materials, complaint, the Court of Appeals held that
Rosewood found another buyer for the the relationship between plaintiff and
properties and eventually received a Rosewood was too attenuated, and thus
$500,000 commission for brokering the plaintiff failed to state a cause of action for
sale.
unjust enrichment against Rosewood.
Plaintiff filed suit alleging various caus- Citing to Mandarin Trading Ltd., supra,
es of action, including an unjust enrich- and Sperry v. Crompton Corp., 8 N.Y.3d
ment claim against Rosewood, alleging 204 (2007), the court found that plaintiff
that the rival brokerage firm, which did not have a sufficient relationship with
obtained a commission from the sale of Rosewood because the two parties “simply
residential apartment properties, was had no dealings with each other.” The court
unjustly enriched when it acquired due stated that Rosewood’s “mere knowledge
diligence reports prepared by plaintiff that another entity created the documents
relating to the properties. Upon motion, is insufficient to support a claim for unjust
the Supreme Court dismissed all claims enrichment under the facts of this case,”
except those against CenterRock. Plaintiff and that the court’s mention of “awareappealed and the Appellate Division, First ness” in Mandarin was meant to underDepartment modified the Supreme Court’s score the complete lack of a connection
decision by reinstating the unjust enrich- between the parties in that case.
ment claims against the Rieders.
In addition, the court specifically noted
Thereafter, the Appellate Division granted that: (i) the complaint did not assert that
plaintiff’s motion for leave to appeal.
Rosewood and plaintiff had any contact
On appeal, plaintiff sought reinstate- regarding the purchase transaction, (ii) the
ment of the unjust enrichment claim complaint did not state that Rosewood
against Rosewood arguing that Rosewood was aware that plaintiff and CenterRock
unfairly profited and benefitted at plain- had agreed to keep the due diligence
tiff’s expense by collecting a commission reports confidential, (iii) the complaint did
on the sale of the properties, without any not allege that Rosewood knew that
compensation to plaintiff, notwithstanding CenterRock had failed to pay plaintiff
that Rosewood knew that plaintiff pro- before the reports were conveyed to

Rosewood, and (iv) contrary to plaintiff’s
assertions, there was no “claim that
Rosewood had anything other than armslength business interactions with
CenterRock or the Rieders.” Furthermore,
the court found plaintiff’s argument that
Rosewood profited without doing any
work was without merit because
Rosewood in fact paid the Rieders
$150,000 for the due diligence reports and
plaintiff did not assert that Rosewood had
anything to do with the Rieders’ alleged
wrongdoing.
The Court of Appeals provided valuable
insight:
The rule urged by [plaintiff] would
require parties to probe the underlying relationships between the businesses with whom they contract and
other entities tangentially involved
but with whom they have no direct
connection. This would impose a burdensome obligation in commercial
transactions.

Despite the fact that the court affirmed
the dismissal of the plaintiff’s unjust
enrichment claim against Rosewood, the
court observed that plaintiff was not
without recourse in that it can still pursue its pending claims against
CenterRock and the Rieders. The
Georgia Malone decision confirms that,
to state a viable claim for unjust enrichment, a claimant must allege a sufficient
nexus between the parties in order to survive a motion to dismiss, requiring counsel to probe all aspects of the client’s
transaction and analyze whether a sufficient nexus exists between the client and
the target defendant.
Note: Leo Barnes, a member of Barnes
& Barnes, P.C. in Melville, can be reached
at lkb@barnespc.com
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Strong Percussion Still Rocks Da’ House

MUSIC REVIEW

Rusted Root’s triumphant return to The Paramount

___________________
B y Dennis R. Chase

opening) acts (plural).
We
longed for some acoustic sorbet
to soothe our damaged, war torn
Having sold more than three
ears. Could a Journey cover band
million CD’s worldwide, Rusted
been as bad? Probably not . . .
Root is often described as a
but pretty damned close. To
Pittsburgh based band featuring
mention the names of these
a unique fusion of acoustic,
bands (and the term is used here
rock, world, and other styles of
for simply lack of a better word)
music, with an incredibly strong
would only lend credence to the
percussion section that draws
idea they could play anything that
from African, Latin American,
Dennis R. Chase even somewhat resembled music
and Native American influences.
While the band formed and released their performed in some type of cohesive fashion.
first EP in 1990, Rusted Root gained inter- Quite restless grew the crowd when the last
national acclaim in 1994 with their release of these acts left the stage around nine
of When I Woke. When I Woke eventually (packing their own instruments and winding
went platinum and peaked at No.33 in the their own wires, rushing to get back to their
Top 40 based upon the band’s nonstop day jobs asking if you want an apple or
touring and strong support among college cherry pie with that), that we started to wonder if it was all really worth it.
students.
We, however, were not the only ones to
Those fortunate enough to be at the
Paramount were pleased the band per- leave the show ecstatic, enthusiastic, and
formed most of the tracks from this CD nostalgic. Rusted Root was the soundwhile adding a few tracks from their soon track to the start of our relationship and we
to be released new CD and that they certainly didn’t expect to be blown so
spiced things up a bit with interesting completely away by a band so finely in
medleys including covers from Stevie tune with each other, so tight in their perWonder, The Rolling Stones, Elvis, and formance, and clearly matching the enthusiasm of their fans.
Jimi Hendrix.
The band’s front-man Michael Glabicki,
We’ve had the opportunity to see the band
once before only to have to cancel last well known for his unique guitar playing
minute due to unexpected illness. To say we often involving the use of Tremolo picking
were excited to see the band perform would and acoustic amplification, hit the stage
be an understatement. Actually, by the time running with a smoking version of Martyr
the band reached the stage at ten, we had while Liz Berlin, clearly a crowd favorite,
grown vastly weary from the onslaught of provided not only backing vocals with an
truly lousy supporting (the new word for amazing range, but equally enthusiastic

Got fork?

percussion with some
rather interesting instruments most would be hard
pressed to identify. We
swear that for most of the
show, she was beating
some kind of drum with
what appeared to be the
bone of a long extinct
mammal roving the African
plains. Transitioning seam- Rusted Root at The Paramount
lessly in to another hit from
When I Woke, Patrick
tic, that is really what we think, but kudos
Norman let everyone know he could still to the Roots’ engineer running the sound
make that bass guitar sing and match the board because the sound was clean, crisp,
vocals of Glabicki and Berlin.
loud, and just the way we’ve always
Highlights of the evening included, of remembered it . . . perfect. And, hey,
course, the ubiquitous Send Me On My Way thanks for providing me with a copy of the
(the Roots’ most commercially popular song set list to add to our collection; you’re one
used on the soundtracks of Matilda; Ice Age; righteous dude!
Pie in the Sky; Race the Sun; YTV Canada’s
Are We There Yet?: World Adventure; and
Note: Dennis Chase is the current
even in the Boy Scouts of America, Order of President-Elect of the Suffolk County Bar
the Arrow Philmont Trail Crew promotional Association and the current President of the
video that was released in the late 1990s. St. John’s University School of Law Alumni
Parts of the song have also been used on the Association-Suffolk County Chapter. Mr.
television shows Party of Five, Homicide, Chase is the managing partner of The
Chuck, New Girl, and in a 2011 Enterprise Chase Sensale Law Group, L.L.P. The firm,
Rent-A-Car commercial) but didn’t end with offices conveniently located throughout
there. The Roots also ripped through other the greater metropolitan area and Long
crowd pleasers from When I Woke including Island, concentrates their practice in
Cruel Sun, Cat Turn Blue, Beautiful People, Workers’ Compensation, Social Security
and Food & Creative Love.
Disability, Short/Long Term Disability,
Most triumphant were the Roots in clos- Disability Pension Claims, Accidental
ing with Drum Trip followed by a raucous Death and Dismemberment, Unemployment
version of Ecstasy that drove the hordes Insurance Benefits, Employer Services, and
into near frenzy. The band was just fantas- Retirement Disability Pensions.

HUNTINGTON
RESTAURANT WEEK
OCTOBER 7-14, 2012
3-Course Prix Fixe $24.95

DINEHUNTINGTON.COM
(Saturday to 7 p.m. only)

SEE PARTICIPATING RESTAURANTS AND MENUS AT
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Yellowstone Injunctions – Pitfalls and Perils
LANDLORD TENANT

____________________
By Patrick McCormick

Public policy in New York seeks to
avoid forfeiture of leases.1 What is commonly referred to as a Yellowstone injunction is a procedural mechanism used by
tenants in furtherance of that policy.2 As
succinctly stated by the Court of Appeals:
A Yellowstone injunction maintains the
status quo so that a commercial tenant,
when confronted by a threat of termination
of its lease, may protect its investment in
the leasehold by obtaining a stay tolling
the cure period so that upon an adverse
determination on the merits the tenant may
cure the default and avoid a forfeiture.3
To obtain a Yellowstone injunction, and
thus toll the running of a lease cure period,
the party requesting the relief needs to
demonstrate:
(1) it holds a commercial lease, (2) it
received from the landlord either a notice
of default, a notice to cure, or a threat of
termination of the lease, (3) it requested
injunctive relief prior to the termination of
the lease, and (4) it is prepared and maintains the ability to cure the alleged default
by any means short of vacating the
premises.4
As is evident from this well accepted
standard, to obtain Yellowstone relief,
the tenant need not meet the more
stringent requirements for a preliminary injunction.5 However, despite
this relaxed standard, obtaining
Yellowstone relief is not always a simple matter and there are numerous
cases denying relief, most of which
focus on the timeliness of the application or the tenant’s ability to cure the
alleged default.
Timeliness of Application
As set forth above, the Court of Appeals
has confirmed that an application for a
Yellowstone injunction must be made prior

and cure notice. In so doing, the
to the termination of the lease.6
court restated its express rejecWhat appears to be a simple
tion of any prior decision “fixing
standard is not, however, so sima different or longer period of
ple.
time in which an application for
Where a tenant fails to make a
Yellowstone relief must be
timely request to toll a cure perimade.”10 the Appellate Division
od, “a court is divested of its
held that the court below impower to grant a Yellowstone
properly granted the Yellowstone
injunction.”7 The Appellate
injunction “since the plaintiff
Division, Second Department,
has interpreted the timeliness Patrick McCormick did not seek Yellowstone relief
within the cure period . . .” In
element as requiring the tenant to
make an application for Yellowstone relief addition, the Appellate Division also held,
“not only before the termination of the in agreement with the First and Third
subject lease - whether that termination Departments, that a motion for a prelimioccurs as a result of the expiration of the nary injunction “must also be made prior
term of the lease, or is effectuated by to the expiration of the cure period.”
Disagreeing
with
the
Second
virtue of the landlord’s proper and valid
service of a notice of termination upon the Department, the Appellate Division, First
tenant after the expiration of the cure peri- Department, takes a more forgiving view.11
od - but must also be made prior to the In a case involving a commercial lease
expiration of the cure period set forth in where the lease provided for a specific time
the lease and the landlord’s notice to period within which to cure any alleged
default, but also provided for an unspecified
cure.”8
In Goldcrest Realty Company v. 61 longer cure period for those defaults that
Bronx River Owners, Inc.,9 the plaintiff could not be cured within the specified time
sponsor of the subject cooperative and period, where the tenant took significant
holder of unsold shares allocated to 15 steps to cure the alleged default, but could
apartments, moved by order to show cause not cure the default within the specified
for both a Yellowstone injunction and a time period, the court reversed an order
preliminary injunction. The motion was denying an application for a Yellowstone
made after receipt of 15 separate injunction even though the application was
default/cure notices, after the expiration of made after the expiration of the initial cure
the cure period and after receipt of termi- period and after service of a notice of termination notices but before the date set in the nation. Emphasizing that the specific lease
termination notices for the termination of in question simply required the tenant to
the respective leases. The court held in commence diligent efforts to cure the
defaults within the initial cure period, the
these circumstances that neither a
Yellowstone nor preliminary injunction court explained that because the lease at
issue provided for a scenario where the tenwas available.
In reaffirming prior holdings the court ant might not be able to cure an alleged
explained that once the cure period default within the specific cure period, the
expired, the court was powerless to revive landlord should be bound to the specific
a lease. The court once again explained terms of its lease agreement which provided
that the request for a Yellowstone injunc- for an additional unspecified cure period.12
Delay in making the application can
tion must be made both before the termination of the lease and before the expira- also prove harmful even if made within the
tion of the cure period set forth in the lease applicable cure period. In a recent case13

the plaintiff commercial tenant sought a
Yellowstone injunction one day before the
cure period was to expire. A temporary
restraining order was issued by the court
ultimately denied the motion holding that
the tenant failed to demonstrate it was
ready and able to cure the defaults alleged
(failure to pay rent and late fees and procure the required amount of liability insurance). As there was one day left in the
cure period when the motion was decided,
the lease terminated the next day.
After expiration of the lease, tenant
moved to renew and reargue, conceding its
initial motion failed to address its ability
to cure the claimed insurance default. The
court below granted the motion to
renew/reargue
and
granted
the
Yellowstone injunction. The case eventually went to trial and tenant was found to
have breached the insurance provision but
the trial judge determined that the
Yellowstone injunction had been granted
nunc pro tunc as of the date of the original
Yellowstone application and that therefore
tenant still had one day to cure the default.
The
Appellate
Division,
First
Department, held that the trial court
“improperly concluded that Tenant still
had the right to cure its breach.”14 The
court reasoned that after the initial motion
for a Yellowstone injunction was denied,
because the motion to renew/reargue was
brought after the cure period expired, the
court did not have the power to grant
Yellowstone relief. The Appellate Division
also held that, while in certain extremely
limited circumstances retroactive relief
was possible, those circumstances did not
exist in this case and that giving retroactive effect to the Yellowstone injunction
upon the motion to renew/reargue was
improper.
Finally, where a lease provides for a
specific time period within which to cure
alleged defaults, but the landlord’s default
notice grants a longer period to cure the

Center when he was involved in a car accident. Not to worry, while the car may have
been disabled, Arthur was unhurt. He
stepped out of the vehicle and instantly
someone stopped who knew him. In a manner of minutes he was whisked off to his
meeting.
When his eyesight deserted him I often
drove him in the evening to his various
meetings, hearings and other functions.
He never had to arrange for a ride home,
because inevitably he met someone at the
function who was more than happy to
drive him home.
More than 25 years ago I joined
Arthur’s law firm as an associate. At
Hanukkah/Christmas time each year gifts
started arriving each and every December,
wine, liquor, candy fruit, etc. Most gifts
were born out of gratitude for the good
deeds Arthur had performed throughout
the year.
Arthur’s generosity was boundless.
Many years ago Arthur was honored by
The Huntington Chamber of Commerce
as their Man of the Year. Our law partner
gave a speech at that time which helped
explain Arthur’s generosity. When Arthur
and Peter first started out as partners they
struggled with paying the bills and making ends meet. Peter looked with fond

client now owned a home; the bad news
was that the client was short on money at
the closing so not only had Arthur not
collected any legal fee, but he loaned the
client $5,000.00 so he could close. They
don’t make lawyers like that anymore.
It occurred to me that Arthur had done so
many generous deeds over the years that
many were unknown and never revealed.
If a secretary was behind on her rent Arthur
would pay it. If a friend’s child needed a
job, Arthur made telephone calls to see that
they were hired. Once a court employee
fell on hard times and couldn’t afford his
son’s Catholic school tuition, Arthur made
arrangements to pay it.

Remembering Arthur Goldstein

_________________
By S. Russ DiFazio

My partner, Arthur Goldstein, died yesterday causing me to reflect upon his life
and many accomplishments. It’s hard to
believe that one man could be loved by so
many, but it was deservedly so. His personality was warm and embracing, his sense of
humor terrific, his intellect, unmatched.
I called him the “Mayor of Huntington”
because he seemed to know everyone on a
first name basis. Our law office is situated in
the village of Huntington, so we were able to
walk to lunch each day. Not a lunch would
go by when Arthur was not greeted on every
street corner by friends, lawyers, shop owners, clients. It was impossible to run out for
a quick bite to eat, because Arthur was constantly conversing with someone about politics, a lawsuit, a family matter or a charitable
event. He knew everyone’s first name and
took a genuine interest in everyone he talked
to. When I had appointments scheduled I
often declined lunch with Arthur because it
was impossible to leave a restaurant in a
prompt manner. Arthur knew the waitresses,
the owner of the restaurant and often he
would walk from table to table greeting the
patrons. He made friends everywhere.
Once he was driving to a meeting at the
Gurwin Jewish Nursing and Rehabilitation

Arthur Goldstein

anticipation to a closing that Arthur had
scheduled, since undoubtedly they would
be able to pay bills and draw a salary that
week. When Arthur returned from the
closing Peter inquired as to the legal fee
that Arthur was supposed to collect.
Arthur informed him that the good news
was that the closing went fine and his

(Continued on page 22)

Should old acquaintance be forgot,
and never brought to mind?
Should old acquaintance be forgot,
and old lang syne?
CHORUS:
For auld lang syne, my dear,
for auld lang syne,
we’ll take a cup of kindness yet,
for auld lang syne.
And surely you’ll buy your pint cup!
and surely I’ll buy mine !
And we’ll take a cup o’ kindness yet,
for auld lang syne.
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Notable Title IX Legal Developments

EDUCATION LAW

___________________
By Candace J. Gomez

This article follows my September 2012
article, “Celebrating the Bittersweet
Anniversary of Title IX,” and it is the second
part of a two-part series commemorating the
40th anniversary of this important law.
• 1972 – Title IX Enacted
President Nixon signed Title IX of the
Education Amendments of 1972 into
law on June 23, 1972.
• 1975 – Title IX Regulations Become
Effective
Title IX regulations related to non-discrimination in education programs
became effective on July 21, 1975.
The regulations gave elementary
schools one year to come into compliance; secondary schools and colleges
were given three years to come into
compliance. 45 C.F.R. § 86, now at 34
C.F.R. § 106.
• 1979 – Cannon v. University of
Chicago, et al., 441 U.S. 677 (1979)
A female who was denied admission to
medical schools at two private univer-

sities brought a civil rights
suit charging the schools
with discriminating against
her on the basis of sex. The
U.S. Supreme Court held
that the plaintiff had the
right under Title IX to pursue a private cause of action
against the universities.

alleged intentional gender-based
discrimination in connection
with alleged sexual harassment
and abuse by a coach/teacher.
The U.S. Supreme Court held
that Title IX plaintiffs are entitled
to receive monetary damages for
intentional discrimination. The
point of not permitting monetary
damages for an unintentional
• 1982 – North Haven Board Candace J. Gomez violation is that the entity receivof Education v. Bell, 456
ing federal funds lacks notice that
U.S. 512 (1982)
it will be liable for a monetary award.
The U.S. Supreme Court held that
This notice problem does not arise in a
employment discrimination comes
case in which intentional discrimination
within Title IX’s prohibition. The
is alleged.
Court held that although the statutory
language did not expressly include
• 1994 – Kelley v. University of Illinois,
employees within its scope or express35 F.3d 265 (7th Cir. 1994)
ly exclude them, its broad directive
Members of the men’s swimming prothat “no person” may be discriminated
gram brought a civil rights action
against on the basis of gender, on its
against the university alleging that the
face, includes employees as well as
university violated Title IX and the
students.
equal protection clause of the
Fourteenth Amendment when it termi• 1992 – Franklin v. Gwinnet County
nated their program but retained the
Public Schools, 503 U.S. 60 (1992)
women’s swimming program. The
A female high school student brought a
United States Court of Appeals for the
Title IX action seeking damages for
Seventh Circuit held that the universi-

ty’s decision to terminate the men’s
swimming program while retaining
the women’s swimming program did
not violate Title IX or the equal protection clause. Title IX does not
require that all teams be co-ed, rather
it requires that equal athletic opportunities be available for both sexes.
• 2009 – Fitzgerald v. Barnstable School
Committee, 555 U.S. 246 (2009)
The U.S. Supreme Court held that
Title IX does not preclude Section
1983 equal protection claims. The
Court held that Title IX was not meant
to be an exclusive remedy for gender
discrimination in schools or a substitute for Section 1983 suits as a means
of enforcing constitutional rights.
Note: Candace J. Gomez is an attorney
with the law firm of Lamb & Barnosky,
LLP in Melville. She practices in the areas
of education law and civil litigation. Ms.
Gomez is a member of the Suffolk County
Bar Association and also serves as a member of the New York State Bar Association
President’s Committee on Access to
Justice.

A Minute with Dean Patricia Salkin of Touro Law Center
FUTURE LAWYERS’ FORUM

_________________________
By Maria Veronica Barducci

This August, Touro Law Center welcomed its new Dean, Patricia Salkin, after
its previous Dean, Lawrence Raful,
stepped down to join the faculty of Touro
Law Center full time. I had the pleasure to
meet with Dean Salkin to ask her a few
questions about her new position and what
her best advice is to students who are
attending law school.
Q: Dean Salkin, how was your transition
to your new position as Dean of Touro
Law Center?
A: The transition has required a lot of
time, energy and focus but has been
extremely invigorating and I had the
opportunity to learn something a new.

In the last 40 days, I met
A: My early takeaway is that
with 28-29 of the faculty
Touro Law Center is a place
members, over a dozen
that has a heart and soul. People
members of the Board of
here care about their communiGovernors, alumni and stuty, about justice and other peodent leaders, college adminple. It’s a special place for both
istrators and the administrathe people that work here and
tive staff of the Law Center.
study here.
I have taken part in Student
Bar Association meetings
Q: What is one of the main
and faculty meetings. I have
things that you want to focus on
Maria Barducci
been spending a lot of time
as Dean of Touro Law Center?
getting to know everyone and having
people getting to know me.
A: My biggest goal is to ensure that Touro
Law Center has a national reputation
Q: You have been part of the Touro Law
for being a great law school. I am lookcommunity for a little over a month
ing to accomplish this goal by focusing
now. What is your takeaway from your
on three main issues: (1) curricular and
experience so far?
educational issues, (2) students and
scholarships, and (3) reputation and
recognition.

Remembering Ben Greshin

Benjamin Greshin, a member of the SCBA since 1955, passed away on August 29,
2012 in the comfort of his home in Newton, MA.
Born and raised in Borough Park, Brooklyn, he graduated from Townsend Harris HS
and then enlisted in the US Army during WWII. After the war, Ben completed his college
studies at City College and then attended Harvard Law School graduating in 1950. He and
Mildred married and then moved to Smithtown, NY, established a general law practice in
1955 and continued the practice of law for the next 45 years.
Ben was a volunteer defense lawyer during the summers of 1964 and 1964, defending
Freedom Riders in Mississippi, who were arrested in their efforts to register African
Americans to vote. The project was sponsored by the Harvard Law School alumni association. Ben was a young lawyer, with a wife and two young children at the time. It was
a real financial sacrifice for him, but he always was a strong advocate for the underdog.
Parenthetically, these Summer Freedom Rides were the subject of the movie
“Mississippi Burning.” The program was not without its dangers. On one occasion, Ben
won a dismissal of charges for his clients and the judge invited him and the clients to
leave the courthouse by climbing out a ground floor back window, to avoid an angry
crowd that had gathered on the front steps of the courthouse. The environment was so
hostile that no hotel or restaurant would serve him. He stayed at the homes of local black
families. At the end of the summer, the lawyers in the program left Mississippi by driving
to Tennessee, at the invitation of Tennessee’s Governor, Albert Gore, Sr. The welcome
reception they received in Tennessee was very much appreciated. Ben said, “It was like
leaving a foreign country and coming home to the U.S.” Years later, when Al Gore, Jr.
ran for President, Ben supported him on the strength of having met and admired his
father. He told me, “I don’t know the son, but if he has a fraction of his father’s integrity, I will vote for him.”
~LaCova

Q: You work closely with the American
Bar Association, so much so that this
year you offered the first-year class
membership to the New York State Bar
Association. Why do you think it is
important for students and lawyers to
become part of it?
A: In New York, membership is voluntary,
so when you join you become part of
group of like-minded people. The Bar
Association is a great thing for professional development since they offer
continuing education; it is a great networking opportunity for people that
have jobs or that are looking to find
one. Overall it’s a great opportunity to
meet people in your field and to
become better legal professionals.
Q: What was your favorite law school
class?
A: When it comes to content, my favorite
classes were Land Use and
Constitutional Law. However, when I

think back, I remember my professors
and their teaching styles and most of
all the discussions we had in class.
Under that aspect, Administrative Law
was my favorite.

Q: What is your best advice to law students who are trying to juggle school,
work, family, friends and life in general?
A: Keep balance and perspective!
Students are in law school for an
intensive three years. The material is
hard and challenging. It is important
to keep a positive attitude and to
remember why you chose to come to
law school. Take time for yourself. We
are life-long learners as lawyers, so it
is important to take time to do things
you enjoy, such as going to the
movies, the ballpark, dinner with
friends or just staying home.
When Dean Salkin learned about
Touro Law Center, she was intrigued by
many aspects of it, such as the fact that
Touro is one of the few schools with a
mandatory Pro Bono requirement and also
that it has an excellent Court Observation
Program. These details jumped out at her,
and as the legal profession is coming to a
crossroads, she feels that Touro Law
Center has been a leader within its field
and is a wonderful platform for what the
future holds. And, with her favorite motto
being “anything is possible,” it is safe to
say that Touro Law Center is in good
hands.
Note: Maria Veronica Barducci is a
third-year, full-time student at Touro
College Jacob D. Fuchsberg Law Center
with an interest in International Law. She
graduated with honors from St. John’s
University in 2010 with a Bachelor of Arts
in English and Italian. She was born and
raised in Florence, Italy.
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What Happens on Facebook, Stays on Facebook (most of the time)
LABOR LAW

__________________________________
By Barbara S. Alesi and Jared Newman

Social media has transformed the way
people communicate with each other.
Websites such as Facebook have made
communicating online easy and open for
public viewing. Employees, who otherwise may not have talked outside of the
workplace, are now conversing online. In
many ways, the law has not progressed as
fast as technology and employers have
been left wondering to what extent they
can control employee discussions when
the conversations are taking place on
social media websites instead of around
water coolers.
The National Labor Relations Act (“the
Act”) prohibits employers from interfering with, restraining, or coercing employees who are engaged in protected “concerted activities.” A mere punishment of
an employee (as opposed to an outright
termination), may be a violation of the
Act, if the activity is protected. A recent
decision from the National Labor
Relations Board (“the Board”), Hispanics
United of Buffalo, Inc. and Carlos Ortiz,
2011 WL 3894520 (NLRB 2011), has
shed a bit of light on the social media
issue.
The Hispanics United of Buffalo
(“HUB”) case involved the firing of five
employees over posts made on Facebook
discussing criticisms of the employees’ job

_______________________
By Ilene Sherwyn Cooper

Summary Judgment Invoked to
Determine Validity of Gift
The month of April saw two decisions in
which the validity of purported gifts was
the subject of motions for summary relief.
As discussed below, the court in In re
Rella, NYLJ, Apr. 10, 2012 , at 22 (Sur.
Ct. New York County)(Sur. Anderson)
granted an application for partial summary judgment and recognized the validity of
the alleged gift, while in In re Goodwin,
NYLJ, Apr. 10, 2012, at 31 (Sur. Ct.
Suffolk County)(Sur. Czygier), the court
granted summary judgment finding the
alleged gifts to be invalid, and directed the
return of the assets to the decedent’s
estate.
In re Rella was a contested accounting
proceeding in which the executor moved
for partial summary judgment dismissing
the objections contesting a gift that was
made to him several months before the
decedent’s death.
The decedent died, testate, survived by
five children. Her husband had predeceased her in 1992. Pursuant to the terms
of her will, the decedent divided her estate
equally among four of her children, and
named her fifth child, Gilbert, together
with Gilbert’s daughter, who died during
the pendency of the proceeding, as coexecutors. Prior to her death, the decedent
purportedly transferred to Gilbert her 50
percent interest in a real estate holding
company, the sole asset of which was a
business operated by Gilbert. The remaining 50 percent interest in the company had
been purchased by Gilbert from her late
father’s business partner.
The decedent’s transfer of her interest to
Gilbert was implemented by her as a cor-

performance. While
not at work, an
employee of HUB
made a post on her
Facebook page that
said, “Lydia Cruz, a
coworker feels that
we don’t help our
clients enough at
HUB I about had it!
My fellow coworkBarbara S. Alesi
ers how do u feel?”
Four co-workers responded to the post that
conveyed the criticism of their job performance. After Ms. Cruz complained to her
supervisor about her co-workers’ posts on
Facebook, the employee who made the
original post and four employees who
responded to it were fired for violating the
organization’s policy on harassment.
The Board concluded that the discussion between the employees on Facebook
constituted concerted, protected activity
under Section 7 of the Act because they
were discussing terms and conditions of
employment and job performance. The
Board then looked to the circumstances
surrounding the activity to determine
whether the conduct was abusive, which
could lead to a forfeiture of protection
under the Act and thus justify the terminations. The Board did not find any misconduct that would justify the terminations.
Based upon these findings, the Board
concluded that HUB discriminatorily discharged the five employees in violation of

Section 8(a)(1) of
the Act. It was
ordered that the
employees be offered reinstatement
and
back
pay,
including loss of
earning and other
benefits.
In analyzing an
employee’s online
Jared Newman
conduct, employers
must determine whether the conduct is
protected, concerted activity, and, if so,
whether there has been misconduct which
would cause the employee to lose that protection. “Concerted activity” is defined as
activity that is “engaged in with the object
of initiating or inducing group action.”
Whittaker Corp., 289 NLRB 933 (1988).
In HUB, the first Facebook posting asked
co-workers to respond with how they felt
about Ms. Cruz’s criticisms, and thus, was
concerted activity. It should be noted that
the object need not be expressed if the
topic is one of common discussion among
employees, such as wages, nor is it a
requirement that others actually respond
to the comment. Id. at 934. Unless it is
clear that the communication is not
intended to elicit a response from a coworker, it will likely be deemed concerted
activity. Mushroom Transportation Co.,
33 F.2d 683, 685 (3d Cir. 1964); Advice
Memorandum, Office of the General
Counsel, N.L.R.B., based on the JT’s

Porch Saloon & Eatery, Ltd. Case (July 7,
2011) (on file with author); Advice
Memorandum, Office of the General
Counsel, N.L.R.B., based on the Martin
House Case (July 19, 2011) (on file with
author). In fact, in a recent decision, the
Board held that posting photographs with
captions constituted concerted activity.
Karl Knauz Motors, Inc. and Robert
Becker, 2011WL 4499437 (NLRB 2011).
Facebook, by its design, encourages people to comment on posts by third parties,
and therefore it is likely that the requirement the activity be concerted will be met
so long as the post is directed towards coworkers.
If it is determined that the communication was, indeed, protected “concerted
activity,” the employer must next determine whether misconduct during the
course of the otherwise protected activity
caused the employee to forfeit the protection afforded under the Act.
The Board considers four factors in
making this determination: “(1) the place
of the discussion; (2) the subject matter of
the discussion; (3) the nature of the
employee’s outburst [or alleged misconduct]; and (4) whether the outburst was, in
any way, provoked by an employer’s
unfair labor practice.” Atlantic Steel Co.,
245 NLRB 814, 816 (1979); Laguardia
Associates, 375 NLRB No. 95 (2011).
Firstly, if the communications were to
occur either from a work computer or dur(Continued on page 25)

TRUSTS AND ESTATES UPDATE
porate officer pursuant to a
ject gift. On the other hand, the
donative plan crafted by her
court noted that the objectants
attorney. A gift tax return was
lacked personal knowledge of
filed in connection with the
facts regarding the subject
transaction.
transfer. Moreover, the court
The objectant maintained that
found upon review of the objecthe decedent lacked the capacity
tants’ proof, that the objectants
to effect the foregoing transfer,
had failed to submit any eviand that it was procured by
dence that would create a quesundue influence. The court distion of fact regarding the capacagreed.
ity of the decedent to make the
Ilene S. Cooper
With respect to the issue of
subject transfer.
capacity, the court opined that the donee
As the issue of undue influence, the
bears the burden of proving by clear and court found that Gilbert had established
convincing evidence that the donor know- prima facie that the decedent had made the
ingly made a present transfer of property. transfer in issue freely and voluntarily.
This burden is buttressed by the presump- The court rejected objectants’ claims that a
tion that every individual has capacity, and confidential relationship existed between
the law’s recognition that mere old age or Gilbert and the decedent, as well as objeceven mental weakness is not necessarily tants’ contention that an inference of
inconsistent with a lack of capacity to undue influence arose by virtue of the fact
transfer property.
that Gilbert was present for a part of the
Assessing the record within this context, time that the decedent had discussed the
the court found the deposition transcripts subject gift with her attorney and accounof three disinterested individuals rein- tant. Significantly, the court concluded
forced the presumption of capacity. that any inference of undue influence in
Notably, the testimony of the decedent’s this regard was countermanded by the fact
internist of more than 15 years revealed that the professionals were the decedent’s
that he had examined the decedent two long-time advisors. Indeed, the court
days before the subject transfer, and had found none of the indicia of undue influfound the decedent to be alert and cogent. ence present; there was no evidence that
Additionally, the decedent’s attorney of Gilbert had isolated the decedent from
more than 50 years, who had handled the family and friends, nor was their proof
transfer on her behalf, testified that he and that the decedent was so dependent upon
the decedent’s accountant had met with Gilbert as to be subject to her control.
the decedent to discuss the gifs for two
Accordingly, based on the totality of
hours, during which time the decedent evidence, partial summary judgment was
stated that she had wanted to transfer the granted in the executor’s favor.
property for some time. Based upon this
Before the court in In re Goodwin was a
record, together with the presumption of motion for summary judgment in a procapacity, the court concluded that Gilbert ceeding by the decedent’s son, pursuant to
had established a prima facie case that the SCPA 2105, to discover and compel the
decedent had the capacity to make the sub- turnover of property withheld by the dece-

dent’s daughter, the executrix of the estate.
In support of the application, the petitioner alleged that the executrix, while acting
as the decedent’s attorney-in-fact, made
certain transfers of the decedent’s money
to various bank accounts held jointly
between herself and the decedent in violation of her fiduciary duties. Notably, the
subject powers of attorney were silent as
to the gift-giving authority of the agent.
In opposition to the motion, the
executrix alleged that the transfers in
question were made in accordance with
the decedent’s directives and in the decedent’s best interests. Indeed, the executrix
maintained that it was the decedent’s
intention to transfer all of her assets to her,
as evidenced by the uncontested transfer
of decedent’s home to her during the decedent’s lifetime. Although the executrix
provided the court with a copy of the deed
relative to this transfer, the court noted
that the attorney who prepared the deed, a
disinterested witness to the transaction,
had failed to provide any information as to
the circumstances surrounding the transfer. Further, the executrix alleged that the
decedent was mentally capable of making
decisions, and was generous with her
assets, as reflected in the gifts she had
made to the petitioner.
In reply, the petitioner claimed that the
decedent suffered from dementia at the
time the transfers were made, and submitted the decedent’s medical records in support. In addition, the petitioner submitted a
copy of a Family Contract that revealed that
the subject transfers were made in order to
qualify the decedent for government programs, that the assets thereof were to be for
the sole benefit of the decedent, and that the
funds were to be distributed at her death

(Continued on page 26)
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PRACTICE MANAGEMENT

__________________
By Allison C. Shields

Marketing is hard work, especially
when you are constantly trying to get new
clients in the door. One way that lawyers
can get “new” business is by concentrating on their existing and former clients.
People like to work with people they
know, like and trust. It takes time to reach
that point. Your existing and former
clients already know you. A level of trust
has been established. It will be much easier to get additional work from those
clients than it will be to get work from a
complete stranger who doesn’t know you
at all.
Here are some tips for gaining additional work (or referrals) from former and
existing clients:
Make sure all of your clients are
aware of the different kinds of services
you provide. Many lawyers do this at the
beginning of an engagement, but this may
be the worst time to do so. Clients come
to you with a specific problem or issue
that they want resolved; chances are that
they won’t pay much attention to your
other services, since they are so focused
on the problem at hand. Instead, as you
move through the engagement, if you see
additional areas where you can be of service, advise the client. At the end of the
engagement, advise the client of your
additional services; don’t assume that
they already know everything you do. Ask
them to refer others who might need your
services.
Stay in touch with clients after the
engagement ends. Your goal is to stay
‘top of mind’ with your former clients so
that they think of you first if they have
another legal problem or if they hear of
someone else who needs a lawyer. Reach
out occasionally just to say hello or to
find out what is happening in their world.
Send articles or news of interest. Set up a
Google alert for their name, business
name and their competitors’ names where
appropriate. Connect with them on
LinkedIn to follow their progress.
Look for additional needs. As I mentioned above, if you see the client has a
problem you can solve let them know
about it, even if they didn’t ask. But you
may also see that a client requests one service or course of action that doesn’t serve
them as well as another. In this instance,
you might ‘upsell’ them to a different service that meets all of their needs, rather
than only some of them.
Consider your timing. Be mindful of
both your business cycle and your clients’
business cycles. When are your slow periods? Are there particular times of the year
when your clients have more cash than
others (for example, if you represent seasonal businesses)? Are there certain
events that trigger your clients to purchase legal services in your area? If you
can predict when your typically slow periods will arrive, consider contacting former clients shortly before that time to
build up your pipeline of work. Or use
those slow periods to devise mailings and
other marketing materials that you don’t

have time to get to when things
are busy. Time your mailings or
contacts with clients and former
clients for the times when the
need for your services is likely
to be greater, or when you know
their cash flow is healthier.

An educated client may be your
best client. Educate your clients
about the legal issues they may
encounter before, during and
after your representation. You’ll
not only help your clients’ business, but you’ll also establish
yourself as an expert in your
field and as someone who genuinely wants their clients to
succeed.

Express your appreciation
for their business. The client
may be paying you to do a job
Allison Shields
for them, but without your
clients, you wouldn’t have a law firm. Of
Ask for feedback. In addition to helpcourse, you should provide excellent ing you improve your services, client
client service throughout the engagement, feedback can help you identify untapped
but simply saying, “thank you,” can go a needs or new ways of providing your serlong way toward increasing client loyalty. vices that will help you stand out from the
pack. Clients who provide positive feedMake introductions. Stay on the look- back also reinforce in their own minds
out for connections you can make for how valuable you are to them. Ask for this
your clients. Link your clients with col- feedback throughout the engagement;
leagues and former clients so they can don’t wait until the end of the engagehelp grow one another’s businesses. ment. This will help you change course if
Invite several clients to an event so you necessary, but it will also reinforce the
can all get to know one another, or host client’s decision to work with you and
an event for all of your clients (if appro- may lead to additional business.
priate depending on your business and
practice area).
Request referrals. Clients, especially
satisfied clients, love to help. But they
Provide information and education. may not realize how they can help, or

that you need their help in referring business to you. They may assume that you
have plenty of business, or it just may
not have occurred to them to refer business to you. Sometimes, it’s as easy as
simply asking them to refer others. Once
you have the conversation, the client is
more likely to think about referrals. But
you can make it even easier by asking
them specifically if they know anyone
else in their industry that could use your
help. You can also request referrals when
the client expresses appreciation for the
work you’ve done or the service you’ve
performed.
Statistics show that repeat clients spend
more and refer more, so start thinking of
each client as a lifetime relationship,
rather than a single engagement.
Note: Allison C. Shields is the President of
Legal Ease Consulting, Inc., which offers
management, productivity, client service,
business development and marketing consulting services to law firms. Contact her at
Allison@LegalEaseConsulting.com, visit her
website at www.LawyerMeltdown.com or
her blog, www.LegalEaseConsulting.com. A
version of this article originally appeared on
the Canadian website, slaw.ca.

Another Reason to Build Green

CONSTRUCTION LAW

________________________________________
By Joseph R. Harbeson and Adam L. Browser

In the absence of leadership from
Washington, state and local governments
have been taking the lead on measures to
support sustainable building and combat
the greenhouse gas emissions that accelerate climate change.
Recently, New York State has taken a significant step to support sustainable building
by authorizing local municipalities to grant
real property tax exemptions for construction that meets certain levels of certification
under the U.S. Green Building Council’s
Leadership in Energy and Environmental
Design (“LEED”) rating system or substantially equivalent rating systems.
On June 11 and June 20, 2012, respectively, the New York Senate and Assembly
each unanimously passed bill SB1462,
and on July 18, 2012 Governor Cuomo
signed the bill into law. The bill was
sponsored by Ken LaValle in the Senate
and by Fred W. Thiele, Jr. in the Assembly.
The law grants to municipalities the
power to pass local legislation that
exempts a percentage of the increased
assessed value of property from property
taxes for a period of up to 10 years
depending on the level of LEED or similar
certification the property receives. The
law applies to construction commenced on
or after January 1, 2013.
For example, a building receiving a
LEED Platinum certification, the highest
level granted by the U.S. Green Building
Council, could be granted a 100 percent
exemption from tax on any increase in the
assessed value due to the improvement for
six years, and then would receive a partial
exemption over the next four years.
Projects that achieve a LEED Gold rating
would be exempt from tax on any increase

Joseph R. Harbeson

Adam L. Browser

in the assessed value due to the improvement for four years, with a partial exemption for another four years thereafter.
Projects with a Silver or Certified rating
would be totally exempt for three years
and partially exempt for four years thereafter. The accompanying chart demonstrates the applicable partial and total
exemptions:
LEED EXEMPTION
YEAR

CERTIFIED/SILVER

GOLD

1
2
3
4
5
6
7
8
9
10

100%
100%
100%
80%
60%
40%
20%
0%
0%
0%

100%
100%
100%
100%
80%
60%
40%
20%
0%
0%

PLATINUM

100%
100%
100%
100%
100%
100%
80%
60%
40%
20%

The law applies to all types of real property where the cost of the improvement
exceeds $10,000 and a building permit or
other appropriate documentation has been
issued for the construction. Ordinary
maintenance and repairs do not qualify for
the exemption. Provided the municipality

has passed enabling legislation, the owner
(or contractor or architect) must file a
copy of the LEED certification (or its
equivalent as determined by the municipality) with the assessor’s office where it
must be approved in order to achieve the
exemption. The exemption would then
take effect in the assessment roll prepared
after the taxable status date.
New York State has now given municipalities a tool that will benefit the environment, but one which can also motivate
economic activity. It remains to be seen
which local governments will take advantage of this opportunity, but presumably
the Town of Babylon, which has been at
the forefront of many environmental initiatives, will be one of the early adopters.
There are many reasons to build green.
Some are altruistic, such as reducing greenhouse gases to benefit all. Other reasons are
economically motivated, such as direct savings through reduced energy or water use,
or gaining a competitive business advantage, such as a landlord attracting tenants to
a green building that offers not only energy
savings but also a healthier employee work
environment. Now there is another potential benefit, reduced real estate taxes, should
the local municipalities follow the state’s
lead and adopt enabling legislation.
Note: Joseph R. Harbeson is a partner
at Ruskin Moscou Faltischek, where he is
chair of the firm’s Construction Practice
Group. He can be reached at (516) 6636545, or jharbeson@rmfpc.com.
Note: Adam L. Browser serves as of counsel to Ruskin Moscou Faltischek, where he is
a member of the firm’s Construction
Practice Group. He can be reached at (516)
663-6559 or abrowser@rmfpc.com.
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Yellowstone Injunctions – Pitfalls and Perils

default, an application for Yellowstone
relief will be deemed timely if made
before the expiration of the longer period
provided in the notice.15
Willingness to Cure
Unlike the dispute regarding timeliness
of an application for Yellowstone relief,
the First and Second Departments agree
that a tenant need not actually prove it as
the ability to cure an alleged default in
order to obtain relief. A tenant need only
“convince the court of his desire and ability to cure the defects by any means short
of vacating the premises.”16 The Second
Department has stated that the willingness
to cure requirement will be demonstrated
where a tenant in its motion papers indicates that it is willing to repair any defective condition found by the court and by
providing proof of the substantial efforts it
already made in addressing the majority of
conditions listed in the notice to cure.17
Residential Leases
While the majority of courts addressing

Continued from page 18)

Yellowstone injunctions involve commercial
leases, Yellowstone injunctions are available
in certain instances involving residential
leases. RPAPL 753(4), which is applicable
only in New York City, grants a residential
tenant who has been found in default of his
lease a ten day period to cure lease violations
before being subject to eviction. Because
this statutory protection is available only in
New York City, courts have permitted
Yellowstone Injunctions in matters involving
residential leases outside New York City.18
Note: Patrick McCormick litigates all
types of complex commercial and real
estate matters. These matters include business disputes including contract claims;
disputes over employment agreements and
restrictive and non- compete covenants;
corporate and partnership dissolutions;
mechanics liens; trade secrets; insurance
claims; real estate title claims; complex
mortgage foreclosure cases; lease disputes; and, commercial landlord/tenant
matters in which Mr. McCormick represents both landlords and tenants.

1. See, Village Center for Care v. Sligo
Realty and Service Corp., 95 A.D.3d 219, 943
N.Y.S.2d 11 (1st Dep’t 2012); Sharp v.
Norwood, 223 A.D.2d 6, 643 N.Y.S.2d 39 (1st
Dep’t 1996), aff’d 89 N.Y.2d 1068 (1997)
2. First Nat’l Stores v. Yellowstone Shopping
Center, 21 N.Y.2d 630, 290 N.Y.S.2d 721
(1968)
3. Graubard Mollen Horowitz Pomeranz &
Shapiro v. 600 Third Avenue Associates, 93
N.Y.2d 508, 514, 693 N.Y.S.2d 91, 94 (1999)
4. Graubard Mollen Horowitz Pomeranz &
Shapiro v. 600 Third Avenue Associates, 93
N.Y.2d 508,514, 693 N.Y.S.2d 91, 94 (1999);
Trump on the Ocean, LLC v. Ash, 81 A.D.3d
713, 916 N.Y.S.2d 177 (2d Dep’t 2011)
5. Village Center for Care v. Sligo Realty
and Service Corp., 95 A.D.3d 219, 222, 943
N.Y.S.2d 11, 13 (1st Dep’t 2012); Trump on the
Ocean, LLC v. Ash, 81 A.D.3d 713, 716, 916
N.Y.S.2d 177, 181 (2d Dep’t 2011)
6. Graubard Mollen Horowitz Pomeranz &
Shapiro v. 600 Third Avenue Associates, 93
N.Y.2d 508, 514, 693 N.Y.S.2d 91, 94 (1999)
7. Korova Milk Bar of White Plains, Inc. v.
PRE Properties, LLC, 70 A.D.3d 646,648, 894
N.Y.S.2d 499, 501 (2d Dep’t 2010)
8. Korova Milk Bar of White Plains, Inc. v.

Revisiting Spousal Liability for Medical Bills (Continued from page 13)

obligations of Frey / Steiner? Will not the
guaranty obviate the need to show
reliance on the non-debtor’s credit or any
effort to collect from the debtor first?
Finally, if the debtor spouse is a covered
beneficiary on the non-debtor spouse’s
health insurance policy (obviously requiring the non-debtor spouse to incur an
additional premium) is there an implicit
assumption of liability by the non-debtor
spouse? Are medical services provided in
reliance upon payment by the insurer
effectively rendered “on the credit” of the
non-debtor spouse, allowing the creditor
then to pursue the non-debtor spouse for
unpaid balances?
In the most recent case of Professional
Orthopedics & Sports PC v. Pittore, 2012
NY Slip Op 51398 (City Ct Poughkeepsie,
7-26-12) the plaintiff rendered professional medical services to Mary at a time when
Anthony had been divorced from Mary for
some three years. It appears that Mary
had presented to the plaintiff an insurance
card with Anthony’s name on it. After initially paying the claim the insurer retroactively withdrew payment. (Although not
discussed by the court, ineligibility most
likely was the reason for the denial of coverage; even assuming COBRA coverage
Mary presumably was no longer covered
by Anthony’s plan three years after they
divorced.) The plaintiff then filed suit to
recover its $3,555 bill, joining Anthony as
well as Mary. The plaintiff sought summary judgment against Anthony based
upon the doctrine of necessaries.
Anthony’s cross moved for summary
judgment.
Addressing the main motion first, the
court held as follows:
“The doctrine of necessaries is based
upon the common-law rule that renders a husband and a wife jointly and
severally liable for the necessary
expenses of either spouse. . . .
.However, jurisdictions throughout
the country have modified this doctrine and the Second Department has
specifically held that liability under it
has never been automatic or unrestricted (citing Steiner, supra ).
Rather, a creditor seeking to recover a
debt against the non-debtor spouse
retains the burden of demonstrating
that the necessaries were furnished on

the non-debtor spouse’s credit, and
that the non-debtor spouse has the
ability to satisfy the debt. . . . Here,
the plaintiff has failed to do either,
and thus has not met his burden of
proof in establishing that the necessaries were furnished upon Mr.
Pittore’s credit or that he even has the
ability to satisfy the debt. First, the
parties were not even married at the
time the medical services were rendered. Secondly, the divorce decree
specifically absolves Mr. Pittore from
any obligations relative to Mary
Pittore’s health insurance coverage or
payment of bills for medical services
rendered. Based upon the foregoing,
together with the fact that the plaintiff
failed to introduce any evidence in
sufficient form that Mr. Pittore has the
ability to satisfy the debt, the plaintiff’s motion for summary judgment
is denied.” (citations omitted).
Turning to the cross motion the court
continued:
“Mr. Pittore cannot be held liable for
necessaries after he and Mary Pittore
divorced. There is a rebuttable presumption that necessaries purchased
by a married woman are purchased by
her as agent of her husband. This presumption is negated when the parties
are separated - or divorced, as is the
case here. Defendant has demonstrated with sufficient evidentiary proof
that the parties were divorced in 2006.
Nothing in the divorce decree makes
the defendant, Anthony Pittore, financially responsible for Mary Pittore’s
medical expenses. Indeed, the divorce
decree specifically provides that the
parties “shall each be solely responsible for his or her health insurance and
health related insurance and that
plaintiff may obtain COBRA health
insurance coverage at her own
expense; . . . “Toward this end, plaintiff has failed to establish that the
divorce took place under circumstances in which the defendant husband would remain liable for necessaries or that the necessaries were furnished on the nondebtor spouse’s
credit. Furthermore, the plaintiff
admits that the medical services ren-

dered to defendant, Mary Pittore,
occurred in 2009 - three (3) years
after the parties divorced. The fact
that Mary Pittore provided plaintiff
with an illegitimate health insurance
card with her name on it, does not
make Anthony Pittore unwittingly
liable.” (citations omitted)
With the greatest respect, I question the
value of the court’s reliance upon the parties’ separation and the divorce decree
both in denying the plaintiff’s motion and
in granting the defendant’s cross motion.
In addressing Anthony’s cross motion the
court finds that the rebuttable presumption
that spouses are agents of one another is
“negated” when the parties are separated
or divorced, citing Steiner, supra;
Constable v. Rosener, 82 App Div 155, 81
N.Y.S. 376 (1st Dept 1903) and Amplo v.
DiMauro, 52 Misc 2d 810, 276 N.Y.S.2d
817 (Dist Ct Suffolk Co. 1967). There is
no discussion, however, of whether the
plaintiff knew or had reason to know that
the parties were separated and divorced. If
courts generally apply the concept that
each spouse is the “agent” of the other in
an “economic partnership” then the elements of implied and apparent authority
also should come into the court’s deliberations. Steiner is silent on these issues.
Constable, decided in 1903, relies upon
the even older treatise “American and
English Encyclopaedia of Law (Vol. 15
[2d ed.]) in holding that, by the simple act
of physically separating, one spouse
revokes the agency implicit in the marital
partnership, thus exposing the innocent
merchant to an unreasonable level of risk
in dealing at his peril with any female customer he does not know:
“Nor will the fact that the tradesman
had no knowledge that the wife was
living separate from her husband avail
to relieve him from the burden of
proof;” . . . . ‘If a wife leaves her husband without sufficient cause, and
without his consent, she carries with
her no authority to pledge his credit
for her support and maintenance, in
the absence of any express promise
on the part of the husband to pay for
such necessaries.’”
The issue in Amplo was whether a boil-

PRE Properties, LLC, 70 A.D.3d 646,647, 894
N.Y.S.2d 499, 501 (2d Dep’t 2010)
9. Goldcrest Realty Company v. 61 Bronx
River Owners, Inc., 2011 WL 1206171 (2d
Dep’t 2011)
10. See, Korova Milk Bar of White Plains,
Inc. v. PRE Properties, LLC, 70 A.D.3d
646,648, 894 N.Y.S.2d 499, 501 (2d Dep’t
2010)
11. Village Center for Care v. Sligo Realty
and Service Corp., 95 A.D.3d 219, 943
N.Y.S.2d 11 (1st Dep’t 2012)
12. Id. 95 A.D.3d at 224, 943 N.Y.S.2d at 14
13. 166 Enterpises Corp. v. IG Second
Generation Partner, L.P., 81 A.D.3d 154, 917
N.Y.S.2d 143 (1st Dep’t 2011)
14. Id., 81 A.D.3d at 158, 917 N.Y.S.2d at
146
15. Barsyl Supermarkets Inc. v. Avenue P.
Associates, LLC, 86 A.D.3d 545, 928 N.Y.S.2d
45 (2d Dep’t 2001)
16. Jemaltown of 125th Street Inc.v. Leon
Betesh /Park Seen Realty Associates, 115
A.D.2d 381, 496 N.Y.S.2d 16, 18 (1st Dep’t
1985)
17. Terosal Properties, Inc. v. Bellino, 257
A.D.2d 568, 683 N.Y.S.2d 581 (2d Dep’t 1999)
18. Hopp v. Raimondi, 51 A.D.3d 726, 858
N.Y.S.2d 300 (2d Dep’t 2008)

erplate disclaimer in the local newspaper
relieved the estranged (but not divorced)
husband of his duty to provide necessaries.
The gravamen of the decision was that such
a notice, in and of itself, is not dispositive
of the issue. Implied in the court’s analysis
but not specifically addressed is the due
process requirement that some notice – any
reasonable notice – be afforded to potential
creditors that the husband no longer will be
responsible for the debts of his wife. From
the perspectives of equity and due process,
of what value is a divorce decree, or any
decree or agreement, to which the potential
creditor is not a party or subject to reasonable notice ? Obligations in contracts must
willingly be assumed, and agreements
between parties bind only those parties in
privity and not strangers. Furthermore,
divorce proceedings generally, and judgments of divorce in particular, are sealed
records. Relying upon the existence of a
divorce decree in supporting the annulment
of the marital “agency” is of even less value
and an even greater fiction than relying
upon some published newspaper notice that
no one is likely to see. Consequently I am
not convinced that an appellate court today
would find that the unilateral act of a
spouse of abandoning the other spouse, to
the complete ignorance of a potential creditor, in and of itself denies the creditor any
remedy against the non-debtor spouse. I
also observe that the plaintiff’s initial
acceptance of the insurance card and its
billing to the carrier presumably was in
good faith, regardless of whether Mary’s
proffer of same was “illegitimate”, a significant indication that the plaintiff had no
notice that Mary no longer was Anthony’s
“agent”.
So here, on the eve of a brave new world of
health care, replete with “accountable care
organizations” and health insurance
exchanges, we have an up-to-date pronouncement of the continuing efficacy, or lack thereof, of the common law doctrine of necessaries. There certainly will be more to follow.
James Fouassier, Esq is the Associate
Administrator of Managed Care for Stony
Brook University Hospital. He is a past Cochair of the Association’s Health and
Hospital Law Committee. His opinions and
comments are his own. He may be reached
at james.fouassier@stonybrookmedicine.edu
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VEHICLE & TRAFFIC LAW

___________________
By David A. Mansfield

The client has the right to pursue a
CPLR Article §78 action for judicial
review after a denial of an administrative
appeal under Vehicle and Traffic Law
§228 and §261.
When consulted for a CPLR Article §78
action your client should be made aware
of the complexities of this litigation. You
may have to proceed by Order to Show
Cause to request a stay of enforcement of
an Order of Suspension or Revocation.
The stay requires the consent of the New
York State Attorney Generals’ Office. The
general policy of the State Attorney
Generals’ Office is to argue the stay before
the judge assigned to hear the Order to
Show Cause. The attorney has to impart
to their client that the granting of a stay or
temporary restraining order pending the
outcome of judicial review is discretionary
with the court.
It is a basic fact that judicial review
without a stay usually does not prove to be
a worthwhile endeavor for your client as
the punishment will be administered prior
to the opportunity for modification or
rescission by a Supreme Court Justice or
the Appellate Division in the event of a
transfer under CPLR §7804(g).
An Article §78 must be commenced
within four months of the date of the
adverse determination. Adverse administrative decisions rendered by The
Department of Motor Vehicles Appeals
Boards falls under the four month rule for
the purpose of this article. Caveat: some
adverse decisions of administrative agencies such as zoning boards of appeal may
be subject to a 30 day time limitation.
Counsel must carefully research the relevant limitations period. The Department

of Motor Vehicles Appeals
ments. Most counsel will usualBoard decision letter will set
ly employ a professional serforth the four month time convice.
straint.
The issue of substantial eviThe first hurdle is
dence at an administrative hearobtaining a stay or temporary
ing is confined to the transcript
restraining order pending the
and exhibits. Counsel will disoutcome of judicial review. The
cover that the arguments to be
stay is critical because it
raised are limited by what traninvolves a substantial privilege
spired at the hearing.
such as driver’s license or busiThe question of substantial
David Mansfield
ness license for a dealership or
evidence is based strictly upon
repair shop. Your client will generally not the transcript of record and no additional
pursue this relief if they are able to man- evidence will ordinarily be accepted. The
age with a restricted use or a conditional issue of the relative credibility of the witlicense pursuant to §530 and §1196. A nesses is left strictly up to the
business may decide that it is not cost Administrative Law Judge in the vast
effective to contest civil penalties or a majority of cases. Matter of Luzon v. State
minimal suspension of the privilege to Dept. of Motor Vehicles Appeals Bd., 209
operate their repair shop or dealership. A.D.2d 618, 619 N.Y.S.2d 654 (1994),
The pleadings include a Notice of Petition Matter of Molina v. Hassidim, 109 A.D.2d
with a Supporting Affidavit by your client 783, 486 N.Y.S. 2d 91(2 Dept 1985)
as to why a temporary restraining order Matter of Berenhaus v. Ward, 70 N.Y.2d
should be granted.
436, 522 N.Y.S.2d 478 (1987).
The next aspect to be covered by the
A very important concept to explain to
pleadings is that the decision is arbitrary your client is that if their perception that
and capricious and not supported by sub- the testimony of the officer who issued the
stantial evidence upon the record.
summons was not truthful that for all
The third part of the litigation is that the intents and purposes it is decided by the
discretionary punishment is excessive as administrative law judge. The issue of
arbitrary, capricious and an abuse of excessive punishment imposed affords
administrative discretion. The issue of counsel a greater opportunity for modificaexcessive punishment can be easier to pre- tion or rescission even if the administrative
vail than on the issue of substantial evi- decision is upheld on substantial evidence.
dence. Pell vs. Board of Education, 34
There is no guarantee that the Supreme
N.Y.2d 222, 356 N.Y.S.2d 833 (1974) is Court Justice presiding over the case or in
cited for the principle that discretionary the event of a §7804(g) transfer that the
administrative punishment can be modi- punishment will be rescinded or modified.
fied upon judicial review.
Substantial evidence and excessive punDefense counsel can expect substantial ishment is a very high bar to overcome as
disbursements especially, if the case is shown by recent reports of Article §78
transferred to the Appellate Division 2nd decisions.
Dept. because of the formal brief requireAn Article 78 petition for relief was

denied to overturn a conviction for unsafe
lane change §1128(a) based upon the
credibility of the police officer who said,
in essence, that the motorist cut her off
causing her to hit the brakes in her police
vehicle. Meizer v. The Department of
Motor Vehicles, 83 A.D. 3D, 576, 921
N.Y.S. 2d, 246 (1 Dept 2011).
The administrative findings and a suspension of one year of a driver’s license
for a truck driver was upheld for the operator of a commercial motor vehicle
involved in a fatal accident for following
too closely §1129(a) and speed not reasonable and prudent §1180(a).Vaeth v.
NYS Dept. of Motor Vehicles, 83 A.D.3d
460, 920 N.Y.S. 2d 283(1 Dept 2011).
A similar finding and one year suspension
of New Jersey non-resident operating privileges was upheld for following too closely
§1129(a) involving a fatal rear end collision.
Rosenhauch vs. Schwartz, 85 A.D.3d 1187,
925 N.Y.S. 2nd, 673(2 Dept 2011).
This article serves a brief review of the
basic Article§78 actions and recent decisions.
The annual Vehicle and Traffic Law
update will be held on Wednesday
November 7 at an East End location, usually in Southampton. The West End edition will be held at the Home of our
Association on Wednesday, November 14.
The topics covered will include the transition from the Suffolk Traffic Violations
Bureau administered by the Department of
Motor Vehicles to a Suffolk County
agency or bureau modeled along the lines
of Nassau County District Court/Traffic
and Parking Violations Agency.
Note: David Mansfield practices in
Islandia and is a frequent contributor to
this publication.

Creative Lawyering with Chapter 20 Case Tests Limits
CONSUMER BANKRUPTCY

Debtor engaged in unfair manipulation of Bankruptcy Code

_________________
By Craig D. Robins

Judge Alan S. Trust, sitting in the
Central Islip Bankruptcy Court, just
issued an interesting decision in a case
which the Judge stated “tests the outer
limits of how debtors may seek to utilize
the Bankruptcy Code and Rules to obtain
the maximum advantages of the process
known as ‘Chapter 20’.” In re: Adam
John Renz, No. 11-73471-ast, (Bankr.
E.D.N.Y., Aug. 1, 2012).
Chapter 20
First, let’s discuss the concept of
Chapter 20. There is no actual Chapter 20
of the Bankruptcy Code. Instead, this
refers to the situation in which a consumer debtor files a Chapter 7 case and
receives a discharge, and shortly thereafter files a Chapter 13 case. There are
several reasons why debtors may try to
use a Chapter 20 strategy. The objective
is to obtain more relief than filing for
Chapter 7 or Chapter 13 alone.
One common reason why debtors will
do so is to discharge their unsecured
debts through the Chapter 7 filing and
then cure mortgage arrears over an
extended period of time with a Chapter

13 plan. Chapter 20 also
the date of the first filing to the
enables consumers who need
date of the second filing. Code
Chapter 13 relief, but don’t
section 1328(f)(1). Thus, the
qualify because they owe more
objective in most Chapter 20
unsecured debt than Chapter 13
scenarios is not to discharge
jurisdictional requirements perany debt, but instead, to use the
mit, to become eligible for
payment plan features of
Chapter 13 filing.
Chapter 13 to cure mortgage
In the past several years,
arrears over a period of time.
some savvy bankruptcy practiMany debtors successfully
tioners have utilized Chapter 20
cram
down their second mortCraig D. Robins
in a more creative way – to cram
gages in Chapter 13 cases in this
down a second mortgage that they could district and that has become a large part of
not have done if the debtor only filed for consumer bankruptcy practice here during
Chapter 7 relief, as most judges do not the past few years. To do so, the debtor
permit debtors to strip off second mort- brings an adversary proceeding against
gages in Chapter 7 cases. This has the mortgagee seeking to strip off the secbecome a controversial maneuver as some ond mortgage.
jurisdictions do not permit this, having
concluded that a debtor cannot strip off a The Renz case
second mortgage that has already been
In the Renz case, the debtors filed for
discharged, or that the second filing was Chapter 7 relief in 2009 and received a
not done to further the purpose of Chapter discharge. Sixteen months later, they filed
13 relief, which is to pay debts through a a Chapter 13 case. Since less than four
plan, but instead to seek cram-down years passed from the date of the prior filrelief.
ing, they would not be entitled to a
It should be noted that once a debtor Chapter 13 discharge.
The debtor had a second mortgage on
files for Chapter 7 relief and obtains a discharge, the debtor is not entitled to his home with JPMorgan Chase for
receive a Chapter 13 discharge unless $100,000 that was clearly underwater.
more than four years have passed from Chase did not file a proof of claim, so

debtor’s counsel, before the bar date, filed
one for them. (Bankruptcy Rule 3004 permits a debtor to file a proof of claim on
behalf of a creditor). As it turned out,
Chase failed to file any papers whatsoever in the entire case.
Bankruptcy counsel also filed a cramdown adversary proceeding against Chase
seeking a determination that the second
mortgage was wholly unsecured. Since
Chase never responded to the adversary
proceeding, the debtor obtained a default
judgment.
The judgment specifically provided that
“the claim held by Chase, secured by a
mortgage lien on the Debtors’ real property . . . [shall] be deemed a wholly unsecured claim, and that the entire subordinate mortgage lien be declared null and
void upon the filing by the Chapter 13
Trustee of a Certification of Completed
Chapter 13 Plan.”
Here’s the kicker: two weeks later,
debtor’s counsel filed a letter with the
court withdrawing the Chase claim. He
also amended the Chapter 13 plan calling
for a 100 percent distribution to unsecured
creditors. However, since the proof of
claim had been withdrawn, Chase stood to
receive no distribution whatsoever.
(Continued on page 30)
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A Ruckus in The Barn
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MEMORIES OF A FORMER BRONX ADA

______________________
By William E. McSweeney

heavy-lidded, and the conversation’s substance ran thus:
Perez: (trying to impress
upon the civilian “the law’s
delay,” which Hamlet counted as one of the banes of mortal existence)
“Now Mr. Patel, you just gave
good evidence before the
Grand Jury, but we’re making
a baby here —”
William McSweeney

In the spring of ’87 I was a
newly hired Assistant District
Attorney, Bronx County. On
the sixth floor of 215 East 161st
Street, “Newbies” occupied a
large room, with a seating
capacity of 15. This room, for
the dual reason of its size and its
housing of the lowliest of beasts,
new hires - was known as “The
Barn.”
The Barn was as filthy as you’d expect
a barn to be - or do I malign farmers?
Our outsized room was likely filthier,
messier, than any residence hall for
ruminants. Much of the mess was attributable simply to the disproportionately
high number of people crowding into it:
assistants formed the nuclei of these
clusters; gathered around each assistant
was a two- or three-to-one ratio of civilian and police witnesses. All stood, or
sat, or sprawled on every square inch of
floor, seat, and desk surface. Desks
were further burdened by piles of that
morning’s newspapers - The News, The
Post, the occasional Times, but never
Newsday - the papers themselves being
marred by greasy thumbprints; wastebaskets were overflowing cornucopias
of mostly drained, sticky coffee cups,
half-eaten buttered rolls, and the greasy
paper that had contained the rolls; floors
were stained with old and new coffee,
littered with cold and warm cigarette
butts. It was the perfect example of the
institutional room; that is to say, it was a
disgrace.
On television interview shows, the waiting area for guests is styled the green
room. The Barn served as the Crim-Jus
version of the green room; here, “guests” civilian complainants, police officers waited, preparatory to accompanying an
assistant either into the Grand Jury or into
a trial part. Inasmuch as the assistant,
especially if he was a Grand-Jury
Assistant, was often engaged with many
cases, he was necessarily compelled to
have some witnesses wait for him for a fair
period of time before he could give them
his attention.
Some people have a greater capacity
than others for waiting. These are the ones
who - in a commendation awarded by
Somerset Maugham - only approach boredom, always returning safely from its
brink, by brooding, reading, doing a crossword puzzle, clamping on a headset, or
otherwise keeping themselves engaged.
Others - alas, the duller among us have little capacity for waiting. Officer
Schmidt was of their number. Bookless,
newspaperless, clueless, he sat in one
corner of The Barn, initially quietly,
while waiting for “his” assistant to lead
him down the hallway to the Grand Jury,
there to present “their” case. And he
waited…
While he waited, Assistant Alex Perez
had a post-indictment conversation with
Bognar Patel, civilian witness, whose
convenience store had recently been the
site of a burglary, the “perp” of which
crime had been caught at the time and
place of the incident. This conversation
took place across the room from where
Officer Schmidt sat, himself now growing

Patel: (body recoiling, eyes
widening, voice rising)
“What is Thaaaat!?”
Perez: (imperfectly concealing a sadistic grin)
“Steady on, sir. By which I mean, a
felony can drag on for as much as 9
months after today’s indictment; there
are motions and responses and pre-trial
hearings and—”
Patel: (whites of eyes remaining highly
visible)
“Niii-ine months!!!!! I thought today
was it?”
Perez: (in an unwitting—though fair—
imitation of Bing Crosby)
“Oh-ho-ho-no! Not by a long shot, sir.
I don’t mean you’ll have to continue
coming in over that period. After your
testimony today, we won’t need you - if
we ever do again - until some time down
the line. The case could plead out - 90
percent of cases do - but if it goes to trail
in six to nine months, you’ll again have
to give evidence to the effect that the
defendant had no permission or authority to be in or remain on your premises;
you with me, sir?”
Patel: “Niii-ine months!!!!!”
Perez: “I have to put another case in
momentarily. While I’m gone, fill out
on this form your pedigree, and—”
Patel: “Sir-rrrr!?”
Perez: “No offense - we use the word
simply to mean who you are, where you
live, alternate phone numbers you can
be reached at. I’ll be back in a few minutes. Excuse me.”
The proverbial fly on the wall (along
with actual flies on the wall, given the
condition of The Barn) would then have
witnessed the following playlist which
began as a dumb show for two actors;
which soon thereafter had stage business
consisting of a deafening report, a cloud of
smoke, and the stench of cordite; and
which ultimately ended with a curtain call
numbering in the noisy hundreds. The
foregoing events unfolded shortly after
Perez had left The Barn. By then, that
room had fallen quiet; gone were most of
its witnesses and gone all of its assistants.
They had walked to the Grand Jury.
Two people remained in The Barn: Patel
and Officer Schmidt, the latter of whom
slept the sleep of the just, the former of
whom looked to the floor in an attitude of
despair. “Nine months,” Patel could be
heard saying every now and again, these
words accompanied by a head-shake;

Promoted from The Barn Assistants Bill McSweeney and Juan San Pedro finally share a
two-person office, one which looks out upon Yankee Stadium.

alternatively, he would say “baby,” this
word - evoking Perez’s grotesque analogy
- accompanied by a perceptible shiver of
the shoulders. There came a time, however, when Patel, possibly resigned to his
fate as the once and future witness, looked
up from the floor and across the wide
expanse of The Barn, his eyes again
opened wide and again exhibited alarm this time it was prompted by a cause more
immediate, holding more certainty, than a
vaguely distant trial, itself indefinite of
occurrence.
It’s said of the New York State Lottery
that you have to be in it to win it; just so,
only those within the criminal justice system would believe the following. For, by
now,
Officer Schmidt was awake, refreshed,
and was making mischief. Around his
right index finger, he was twirling his gun
- Thank God for all aboard that the Glock
semi-automatic hadn’t yet replaced the
Smith & Wesson revolver as standard
police issue - and there then occurred the
foreseeable (foreseeable to most, but
Officer Schmidt wasn’t burdened by foresight). On one of its twirls, the gun went
off, its bullet penetrating the (fortunately)
fleshy thigh of Officer Schmidt.
Within seconds the room returned to its
former pandemonium, even ratcheted up
somewhat - cops rushed in, assistants
rushed in, precinct supervisors duly
appeared, internal-affairs detectives - the
‘shoe-fly squad’ - ultimately arrived. One
of whose number, a sergeant, barked,
“Unless you were here at the time of the
shooting, take a hike!” He was cast bad
looks by those who were used to giving,
not taking, such orders but the sergeant
was obeyed. All filed out, with a seated
Officer Schmidt being carried out by colleagues toward an elevator, his only words
bemoaning the fact that his necessarily
having to miss work would, in his words,
“screw up my OT” (overtime) for that
week.
Once again, two people remained in The
Barn: Patel and the sergeant. Overheard
imperfectly by those in the hallway, their
ears pressed to the wall of The Barn, were
snippets of this narrative:
“Yessss, the officer was playing with his
gun…like this…yessss, I saw him do

thiss…yessss, and then the gun went
off…it waass very, very frighten—Yessss!
I heard thiss…yessss, I saw all of this!
At this point, the two of them emerged
from The Barn and entered the hallway,
and Patel was escorted, in the military
sense of ‘escorted,’ one person brought to
a location by another person, himself
under arms by the sergeant toward an elevator at hallway’s end.
As he neared the elevator, the sergeant
could be heard telling Patel, “We’ll be
going to Police Plaza now, sir. There, a
reporter will take down everything you’ve
told me preliminarily. You’ll write a statement, we’ll have it notarized. Should the
wounded officer not accept an administrative punishment, should he demand a
hearing, then down the line - within a couple of months - you’ll be called as a witness, and—”
For the third time that morning, Patel’s
eyes opened wide; the elevator doors
opened wide; and the sergeant, having
interrupted his narrative to hold the doors,
resumed. “You’ll be sworn before an
administrative board, you’ll tell what you
saw—”
“What I saw?” Patel shouted.
That Patel found incredible his unbroken run of bad luck, his potentially having
to bear formal witness to two events, one
enfolded within the other, manifested
itself physically. The full weight of this
burden-atop-a-burden made his slender
shoulders sag.
Now within the elevator, he tried, too
late, to recant all, “What I saw? What I
saw? What I saw? I saw notthhthinnng!!!!!!!”
The elevator doors closed.
Note: William E. McSweeney, a member
of the SCBA, lives in Sayville. He served
as a Bronx Assistant during the years 1987
to 1995, with the latter of those years spent
with The Special Narcotics Prosecutor for
the City of New York. Now and again,
those former assistants who bore witness
that day to the ruckus in The Barn gather,
in ever-diminishing numbers, at Forlini’s
Restaurant. Among our “sea stories,” that
narrative remains a favorite. It is an
excerpt from a book, Days and Nights in
the Bronx, that is nearing completion.

Playing Beyond the Rules

_________________
By Justin Giordano
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In what has been widely termed an historical and unprecedented punishment
handed down by the National Football
League (NFL), Commissioner Roger
Goodell, in March of 2012, suspended
New Orleans Saints head coach Sean
Payton without pay for the full 2012 season. In addition, the commissioner also
suspended for an indefinite period of time
coach Gregg Williams, the former Saints
defensive coach now with the St. Louis
Rams Football club. Mickey Loomis, the
Saints General Manager, also received a
substantially lesser punishment than
Payton. It consisted of a suspension without pay for eight games or half the regular
2012 NFL season excluding playoffs.
Saints Assistant Head Coach Joe Vitt did
not escape punishment either, garnering a
suspension for the first six regular-season
games without compensation. Lastly the
New Orleans Saints as a team and an organization were fined $500,000 and are
required to forfeit their second round draft
picks in the 2012 and 2013.
Under the bounties, the team paid
bonuses for knocking opposing players
out of a game, the NFL said.
All of the aforementioned penalties and
punishments stem from what has been
widely referred to in countless media
accounts as the “bounty” scandal. In
essence under these so-called bounties, the
team provided incentives in the form of
cash rewards for knocking players from
opposing teams out of a game. “Knocking
them out,” it was understood, entailed
causing serious enough injury on any given
player to disable them to the point of that
individual being unable to no longer play.
Naturally injuries that resulted in a player
having to leave the field under his own
power or most likely with the assistance of
medical staff, could ultimately been
deemed severe enough to be career ending
or even permanently injurious to the player targeted through a “bounty” incentive.
The New Orleans Saints senior management issued a statement following the
handing down of the fines and punishments
in which they apologized and took full
responsibility for “these serious violations.”
The club statement went on to say, “We
recognize our fans’ concerns and we regret
the uncertainty this episode has created for
them.” Addressing the bounty issue direct-

ly, they added, “There is no place
cial responsibility for its associfor bounties in our league and we
ated costs.
reiterate our pledge that this will
There are however, even
never happen again.”
broader and far-reaching impliIt would seem at first glance
cations at stake in the situation
that the Saints organization said
at hand. The most pressing
all the right things based on their
issue is whether these “bounofficial statement cited above.
ties” violated the law beyond
However it’s worth pointing out
just NFL rules. The question
that the NFL investigation had
that beckons is whether paying
found that the team had an
people for deliberately injuring
“active bounty program” during Justin Giordano another player is “legal” under
the 2009, 2010 and 2011 seasons
our criminal justice system.
and during the course of these seasons Were these actions taken outside the
“bounty” payments were given for “knock- bounds of the NFL, thus professional
outs” and “cart-offs” - plays in which an sport, such actions would be deemed crimopposing player had to leave the game; the inal, pure and simple. More specifically
bounties even identified specific players as said actions would constitute criminal
targets,” according to the NFL statement. assault and battery and the perpetrators
The NFL further noted that their investiga- would face the criminal penalties that
tion also found that the Saints showed “a accompany such charges.
deliberate effort to conceal the program’s
Some who have opined that the penalexistence from league investigators, and a ties handed down by the NFL were too
clear determination to maintain the pro- severe and even unwarranted try to excuse,
gram despite express direction from Saints if in part, the perpetrators’ actions by
ownership that it stop as well as ongoing pointing out that football is a very physiinquiries from the league office.“
cal sport. By its very nature the game,
Based on all of the above it is quite evi- especially at the professional level, often
dent that the Saints management on the entails bodily injuries and those who play
field, starting from the head coach on the game freely accept these risks, they
down, showed total disregard for the safe- will correctly argue.
ty of players and in fact their reckless and
This argument may seem plausible at
intentional actions should in fact hold them first glance, but upon further analysis it is a
liable for serious injuries that may have poor and unconvincing defense for the perresulted from their “bounty” program.
petrators. All professional sports are
The legal ramifications that accompany licensed and regulated in this and, to my
this kind of activity are clear. The NFL knowledge, any other society that calls
could be held liable for serious and perma- itself civilized. A primordial regulation is
nent injuries such as brain damage, perma- that the aim of nay sport is not to cause serinent disability and other such debilitating ous or permanent injury or death. Yes that
injury. In fact the NFL is currently facing may at the time be the unfortunate conseclass-action lawsuits from former players quence but never the “aim.” Therefore
of various teams who claimed that league whether it’s football, car racing, or hockey
play led to concussions, head trauma and the respective objective in each of those
chronic traumatic encephalopathy, a sports is to carry the football across the
dementia-like brain disease. Consequently opposing team’s goal line, cross the finish
the league has to be seriously concerned line ahead of all the other racers, or place a
about lawsuits that are a consequence of puck in the opposing team’s net. Even in
serious injuries sustained by its former or combat sports, most prominent among
retired players. Some were forced to leave them being boxing and mixed martial arts,
the game due to sustaining a severe injury the objective is to defeat the opponent not
while others only started feeling the full to cause debilitating injury or death. That is
effects of their injuries after a number of why there are rules and referees.
years away from the playing field.
If this were not the case then utilizing
There is little question that injured boxing gloves made of steel or any other
players deserve to be taken care of with lethal material would be acceptable.
the latest and best that medical science can Intentionally ramming a competitor car in
offer and the NFL should bear the finan- a racing contest or striking a player from

the opposite team in the head with a hockey stick would be considered the norm.
But it’s widely known that even if the participants consented to the aforementioned
insanity this would still not be acceptable
and obviously not legal. To further
emphasize and contrast the gravity of the
Saints’ behavior, imagine a spectator or a
party outside the field of play physically
interfering with the players on the field.
Said individual(s) would be immediately
subject to arrest and criminal charges. To
top it all off in the case at hand it is evident that the bounty targets did not even
remotely consent to being targeted under
some guise that this was an expected consequence of playing the game, as those
making excuses for the Saints’ conduct
would have us believe. Playing football
should not be equivalent to the roman
gladiatorial game of old. And even there,
contrary to the Hollywood depiction,
rules were in place and matches were in
the majority not contested to the death.
Our legal system aims to reflect the will
of the society it serves. It is unequivocally
true that in many societies throughout the
course of human evolution this has not
always been the case, as more often than
not nation-states have been ruled through
force and monarchies, dictatorships, and
other such forms of government. The legal
systems of these societies, such as they
were, provided relatively little if any protection to the average individual and “life
and limb” were typically not highly valued. American legal tradition touts how
highly it elevates the individual and the
function of its criminal justice system is to
underscore this ideal. In the case at hand
simply leaving the matter at the level of
financial penalties does not send a clear
enough message to the American citizenry.
The egregious conduct in the New Orleans
Saints case calls for a criminal investigation and if said investigation yields the
needed evidence criminal charges should
be levied against all the perpetrators penalized by the NFL as well as any other(s)
closely involved with these activities. No
individual is above the law or should be
outside of its reach under the guise that
otherwise criminal activity was undertaken
within the confines of professional sport.

ing work hours, it is more likely that an
employer would have a right to restrict the
activity, on the assumption that the online
activity interrupted the work of the
employee. Advice Memorandum, Office
of the General Counsel, N.L.R.B., based
on the Am. Med. Response of Conn., Inc.
Case (Oct. 5, 2010) (on file with author)
(hereafter “AMR Memorandum”).
As to the second factor, “Employees
have a protected right to discuss matters
affecting their employment amongst themselves.” Hispanics United of Buffalo, Inc.
and Carlos Ortiz, 2011 WL 3894520
(NLRB 2011). Therefore, as long as the
topic of conversation is related to employment (including the protest of supervisory
actions), the communication is likely protected. AMR Memorandum at 9.
Under the third factor, the nature of the
alleged misconduct will be considered by
the Board, and will tip the scale in favor of
one of the parties. While name-calling,
which is “concerted activity” and does not

violate other anti-discrimination laws (i.e.,
sexual harassment), has generally been
found to be protected, statements that
amount to verbal or physical threats may
be deemed misconduct and cause the
employee to lose protection under the Act.
Id. at 10.
Lastly, under the fourth factor, if the
employee’s conduct was in fact provoked
by an employer’s unfair labor practice, the
factor will weigh towards finding the conduct protected.
Company policies regarding employee
use of the Internet and social media websites have become more common. Recent
decisions provide guidance to drafting
enforceable social media policies. The
Board has found overly broad policies
unlawful, when it could be construed that
protected, concerted activity is prohibited
under those policies. For example, the following particular restrictions have been
found to be overly broad: prohibiting
employees from making disparaging com-

employers need to be more cautious.
While it is always best to consult a labor
law attorney to provide guidance in crafting such policies and, certainly, before
deciding to discipline or terminate an
employee based on activity on social
media websites, the HUB holding provides both a cautionary message and useful guidelines as to whether particular
employee activity is protected under the
Act or not.

What Happens on Facebook, Stays on Facebook (Continued from page 20)

ments about co-workers or the company,
AMR Memorandum at 13-14; prohibiting
discussion or criticism of wages, an
employer’s labor policies, treatment of
employees, or other terms and conditions
of employment, Memorandum, Office of
the General Counsel, N.L.R.B., Report
Concerning Social Media Cases (August
18, 2011) (on file with author); and prohibiting employees from using the company name or address on their personal
Facebook profiles, id. However, the Act
was never intended to protect employee
harassment, and therefore, the Board has
held that company policies may prohibit
communications between employees, that
amount to harassing conduct. Id.
Companies may also prohibit social media
posts that are disparaging to the company,
or reveal privileged or confidential information, so long as the statements do not
concern work conditions, or terms or conditions of employment.
As a result of the HUB decision,

Note: Justin A. Giordano is a Professor
of Business & Law at SUNY Empire State
College and an attorney in Huntington.

Note: Barbara Shaheen Alesi is a partner at Forchelli, Curto, Deegan, Schwartz,
Mineo & Terrana LLP and concentrates
her practice in corporate and commercial
matters, including mergers and acquisitions, commercial real estate transactions,
private placements of securities and mortgage and asset-based financing.
Note: Jared Newman joined the firm in
2012 as an associate in the Banking and
Finance practice group.
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patent, trademark, and copyright cases will
have to confront the reality that a mere
finding of liability on the part of a defendant is not a guarantee of injunctive relief.
As illustrated in a high-profile
“Smartphone war” patent infringement
case involving Apple and Motorola decided by Judge Richard Posner of the Seventh
Circuit2, there is even the prospect that in
cases where damages are not provable, a
prevailing plaintiff can walk away with
nothing by a pyrrhic victory.
In Apple Judge Posner held that: neither
Apple nor Motorola had presented sufficient evidence on damages to survive
motions for summary judgment; neither
party was entitled to injunctive relief; neither party was able to properly establish a
reasonable royalty rate for a compulsory
license; and any further proceedings were
moot, as the victor would receive no tangible benefit, given the court’s holdings on
damages.
Somewhat shockingly, Judge Posner dismissed the entire lawsuit with prejudice so
that, absent an appeal (which can be expected), the case was over before it even got to
the liability phase. In short, here is a case
where the court first found that neither party
could obtain a remedy even if it could prove
that its patents were infringed by the other
side, so it then simply declined to hear the
case – no trial, no winner, no loser, case dismissed - for good. This is without a doubt an
unprecedented result in the jurisprudence of
intellectual property infringement. In interviews following this ruling, Judge Posner
was quoted as saying “It’s not clear that we

need patents in most industries” and “You
just have this proliferation of patents, it’s a
problem.” Clearly, Posner had an underlying
motive in ruling as he did.
Whether other courts will follow the
lead of Judge Posner is yet to be seen,
however, courts must nonetheless now
deal with how to compensate a patentee
for ongoing infringement when injunctive
relief is not granted (in Apple because neither party succeeded in establishing a
basis for which the court could order an
ongoing royalty, they forever lost their
chance to do so and, in effect, the ruling
allows the parties to continue selling the
“infringing” products).
Between eBay and Apple, courts grappled with what to do about ongoing, postjudgment infringement - an issue left open
by eBay. A trend seems to be emerging
towards the use of a royalty based on a
pre-verdict hypothetical negotiation
between the parties, increased as a result
of the changed bargaining position of the
parties post-verdict. As one court put it,
the failure to recognize the parties’
changed legal status post-verdict “would
create an incentive for every defendant to
fight…to the bitter end because….there is
essentially no downside to losing”3.
One consequence of this development is
the changed calculus for the business
model of so-called “non practicing entities” (NPE). Once known as “patent
trolls,” these NPEs are now the same very
large technology companies that used to
complain about the “trolls.” Essentially,
the business of a NPE is to purchase

patents from others for the sole purpose of
extracting royalties from alleged
infringers by threatening to sue, or actually suing, them4. Whereas the threat of an
automatic injunction would in the past
have been enough incentive for a target to
settle, in the post-eBay/Apple world it
would seem that the chances of a NPE getting either damages or an injunction are
quite slim.
In Apple Judge Posner was not convinced that Apple suffered any loss of sales
due to hypothetical infringement of the
patents at issue. Like many, if not most,
software patents in existence, the inventions claimed were very minor features of
a cell phone. Judge Posner did not believe
excluding the use of such minor features
(in the manner directed by the patent
claims) could bring any marketplace
advantage to the patentee. This was amplified by the fact that the “designs around”
for these patents were quite inexpensive
and easily accomplished. Thus, a NPE,
who by definition does not have products
embodying its patents, could hardly be
heard to complain of any harm, much less
irreparable harm, beyond a reasonable royalty. With the specter of “willful infringement” and the resultant trebling of any
damages awarded, if every defendant
chooses to fight to the bitter end, the economics of “patent trolling” would certainly
change to the point where it would probably no longer be a lucrative financial
proposition. The industry that has developed around such NPEs may be threatened. Many, including Judge Posner no

family court proceedings, 1st Vice
President Bill Ferris has reported to me
that he and his task force appointed by the
Executive Committee have had further
meetings with the various interested parties and there is a proposal on the table
which is being reviewed. I expect to have
more detailed information by my next column. As to the eventual funding deficits,
the initial appropriation had not run out as
of my writing this article and I am continuing to monitor the situation. I will do my
best to persuade Suffolk County to provide additional funding for the remainder
of the year. I am also following the 18B
versus Conflict Defender panel case pending between New York City and the City
bar associations, which case was heard by
the Court of Appeals in September.
On September 7 I had the great pleasure
of once again attending the Academy of
Law’s monthly Friday morning 7:30 a.m.
meeting. Having been a past Dean of the
Academy, I have first hand knowledge of
the work performed by the 20 officers,
numerous members of the Advisory
Committee and the many other volunteers
who give up their valuable time in putting
on the uniformly renowned and prestigious Continuing Legal Education programs that are attended by our membership and are the envy of all other CLE
programs in the state. These individuals,
led by Academy’s Dean, the Honorable
John Kelly and its Executive Director,
Dorothy Ceparano, are great representatives of the Nobel Profession of Law and
I am extremely honored to be associated
with them.
In September I attended numerous functions on behalf of the SCBA and wish to
congratulate the recipients of the many
awards and honors bestowed:
Stephanie A. Buffa, the new President
of the Columbian Lawyers Association of

Suffolk County, as well as the rest of the
officers, who were sworn in at their
Installation Ceremony at San Marco
Ristorante on September 12, 2012.
The Hon. Judge C. Randall Hinrichs,
our District Administrative Judge who was
honored at the Annual Ira P. Block
Memorial Golf Classic Dinner at the
Westhampton Country Club. I could not
think of a better candidate for this honor.
Supreme Court Justice Marion T.
McNulty, who was hailed by the Suffolk
County Women’s Bar Association at the
Wind Watch in Hauppauge for her more
than 25 years of service to the Women’s
Bar Association and many other organizations in Suffolk County. Her dedication
and service is well known to every attorney in Suffolk County.
In October, there are numerous functions at which well deserved honors will
be bestowed and I will attend on the
SCBA’s behalf. I encourage all of you, our
members, to participate in these events.
I extend my congratulations to the following:
Hon. Judge Andrew A. Crecca who is
being honored at the St. John’s University
Distinguished Alumni Dinner being held
at the Irish Coffee Pub on October 1.
The Nassau Suffolk Law Services
which will be celebrating 45 years of
Justice, Law and Advocacy at a dinner
being held at The Carlton in Eisenhower
Park on October 4.
Patricia E. Salkin, the new Dean of
Touro Law School, for which an
Academic Convocation is being held at
the U.S. Federal Courthouse on October
11, with Keynote Speaker to be the
Honorable Judith S. Kaye, former Chief
Judge of the New York Court of Appeals.
On October 12 the Suffolk County
Hispanic Bar Association will hold its
annual gala at the Larkfield Manor in East

Northport. I have attended this event on
numerous occasions in the past and my
wife and I have always had a great time at
this lively event.
All of our members are invited to attend
the SCBA’s Judiciary Night on October 18
to be held at the fabulous Lombardi’s on
the Bay, which will be well attended by our
Suffolk County Judiciary. I was extremely
pleased to learn that Suffolk County’s own,
the Hon. A. Gail Prudenti, Chief
Administrative Judge of the State of New
York, and Suffolk County’s own, has
responded that she will be attending this
function. I look forward to having a large

contingent of membership join me in honoring SCBA’s great friend, Judge Prudenti,
and all of our dedicated judiciary.
Congratulations to 2nd Vice President,
Donna England, for her election as
President of the Suffolk County
Matrimonial Bar Association. Donna’s
dedication and commitment to our Bar
Association, as well as all the other organizations related to the legal profession in
Suffolk County are well known in the
legal community.
I am excited to be working with all of
you and on your behalf for the balance of
my term as your President.

pursuant to the terms of her will. The
agreement was signed by the executrix.
The court opined that gifts and predeath transfers made by an agent to herself as power of attorney generally carry
with them a presumption of impropriety
and self-dealing that can be overcome by
a clear showing of intent on the part of the
principal to make the gift. Further, any
such gifts must be made subject to the
principal’s best interests to carry out her
“financial, estate or tax plans.” See Matter
of Ferrara, 7 NY3d 244.
Based upon the record, the court concluded that the petitioner had made a
prima facie case in favor of summary
judgment. Specifically, the court relied on
the presumption of impropriety surrounding the transfers, and the requirement that
the transfers be proven in the decedent’s
best interests. To this extent, the court
noted that by signing the Family Contract,
the executrix acknowledged that she
would be receiving the decedent’s assets
and that such assets were not to be distributed to anyone other than the decedent.

The court found that given the proof submitted, the executrix was the primary witness to the facts and circumstances surrounding the subject transfers and her testimony were barred by the Dead Man’s
Statute. Significantly, the court noted that
while it could consider evidence otherwise
excludable by the statute in opposition to
the motion, the executrix had failed to offer
any other corroborating support for her
position. Accordingly, the court directed
that the assets represented by the transfers
in issue be restored to the estate. Further, in
light of the facts elicited by the motion, the
court directed that the executrix file an
account of her stewardship.

President’s Message (Continued from page 1)

doubt, would see this as a very good thing.
This is certainly a “stay tuned for more”
story. In addition to the inevitable appeals
that will follow Apple, there are commentators who believe that federal courts lack
the power in law or equity to award
prospective compensation for post-judgment patent or copyright infringement5.
This may be an issue that the Supreme
Court will ultimately decide to take up.
Note: Gene Bolmarcich, is a trademark
attorney and Principal of the Law Offices of
Gene Bolmarcich in Babylon, NY, with a
national clientele. He is a member of the
SCBA’s Solo Practice and Intellectual
Property Committees and operates a virtual
trademark registration service at www.trademarksa2r.com. He can be contacted at
gxbesq1@gmail.com.
1 Perfect 10 Inc. v. Google Inc., No. 1056316 (9th Cir., Aug. 3, 2011). North American
Medical Corporation, et al. v. Axiom
Worldwide, et al., No. 07-11574 (11th Cir.,
April 7, 2008).
2 Apple, Inc. v. Motorola, Inc., No. 1:11-cv08540, 2012 WL 2376664 (N.D. Ill. June 22,
2012).
3 Creative Internet Advertising Corp v.
Yahoo! Inc. (674 F Supp 2d 847 (ED Tex
2009)).
4 “Patent “Troll” Tactics Spread”, Wall
Street Journal, July 9, 2012, page B1.
5 See generally, H Tomas Gomez-Arostegui,
“Prospective Compensation in Lieu of a Final
Injunction in Patent and Copyright Cases”,
1661 Fordham Law Review Vol. 78.

Trusts and Estates Continued from page 20)

Note: Ilene Sherwyn Cooper is a partner with the law firm of Farrell Fritz, P.C.
where she concentrates in the field of
trusts and estates. In addition, she is
Chair of the New York State Bar
Association Trusts and Estates Law
Section, and a member of the Board of
Directors and a past-president of the
Suffolk County Bar Association.
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Turning Law Students into Lawyer (Continued from page 3)
and on the values and responsibilities of
the legal profession…. The proposed rule
further states that the student, among other
things, receive substantial instruction
in…professional skills generally regarded
as necessary for effective and responsible
participation in the legal profession…. The
ABA rule under consideration would
essentially be complied with by the law
school providing clinical, internship and
externship experiences for the student.
Touro has already for some time provided
these experiences for its students.
What we are doing at Touro
At Touro the Clinic/Externship Programs
include a Mortgage Foreclosure and
Bankruptcy Clinic, Family Law Clinic,
Elder Law Clinic, Civil Rights Litigation
and Disability Laws Clinic, Non-Profit
Clinic, Judicial Clerkship Externship,
Business and Technology Law Clinic, Civil
Practice Externship, Criminal Law
Externship and last but not least, the
Advanced Criminal Prosecution Externship
Program which I teach. Approximately 75
percent of Touro day students at some time
get credit for clinic or externship experience. Those students might typically take
10 to 12 credits in such programs. Even part
time students (usually night students) can
participate in some clinics where their
schedules allow.
At Touro, in addition to programs that
qualify under Rule 520.3, students get
exposure to practice in other ways. The
concept of “verticality” in the curriculum
allows students to build from observation
to live client contact. First year students
get exposure through a Court Observation
Program. In the second year students take
Practice Modules allowing them to do
simulations tied to academic courses
working through typical practice situations. Practice Modules or similar practice
based simulation courses are a graduation
requirement. Finally, in the student’s third
year he or she will take a “live” clinic or
externship program such as the Advanced
Criminal Prosecution Program***.
The Advanced Criminal Prosecution
Externship Program became part of the
Touro curriculum in the Spring of 2011
through the efforts of District Attorney
Tom Spota and now Dean Emeritus Larry
Raful with yours truly assisting in the
process. We currently accept eight students into the five credit course each
semester. Since its inception the program
has added five students from a similar program at Hofstra Law School as well.
An Appellate Division Practice Order
authorizes the students to represent the
Suffolk County District Attorney’s Office
in all aspects of prosecuting misdemeanor
and violation case in the Suffolk County
District Court. The students essentially
perform all responsibilities of Assistant
District Attorneys including answering
calendars, plea bargaining, taking pleas,
interviewing witnesses, making and
answering motions and conducting hearings. The students, who are formally
referred to as Law Assistants, can also try
cases although the opportunity to do so is
limited by the relative shortness of the
school semester. The students are supervised and mentored by veteran prosecutors. Similar programs operating under
Appellate Division practice orders now
exist in other fields as well.
The students in our Advanced Criminal
Prosecution Externship Program have
been well received by prosecutors, defense
lawyers and judges. No longer must one

necessarily be an admitted attorney to represent parties on the record. As Bob Dylan
wrote, The Times They Are A-Changin.‘.
Based upon just about a half century
of experience in and around the courts I
can say without hesitation that these students, with a little hand holding and
mentoring that all newly minted lawyers
need, are able to acquit themselves in a
courtroom on an equal basis with admitted attorneys.
These programs are not just teaching students the law but are now teaching law students to become lawyers. An added bonus
for the public is that students in these various clinics and externship programs are
also helping to satisfy the growing demand
for legal services for those individuals that

cannot afford to pay for them as well as
helping public agencies strapped by fiscal
and budgetary challenges.
These programs are a “win-win” for
everyone. Not such a bad thing.
Note: John L. Buonora is a past president of
the Suffolk County Bar Association and the
Suffolk County Criminal Bar Association.
He is a former Chief Assistant District
Attorney and is an Adjunct Professor of
Law at Touro Law Center where he teaches
the Advanced Criminal Externship
Program. John is a member of the
Independent Judicial Election Qualification
Commission for the Tenth Judicial District.
He also sits on the Executive Committee of
the Alexander Hamilton Inn of Court.

Accommodating Companion Animals (Continued from page 7)
place a greater value on their property if a
“no pets” policy is maintained. Regardless,
accommodating service animals is required
by law and cannot be avoided simply
because of such objections. Moreover,
harassment of a resident because he or she
possesses a service animal is unlawful. If
other residents or property owners are
harassing the animal’s owner, the harassment must be stopped by, for example, even
evicting the harassers. Unless the service
animal poses a direct threat to other residents (i.e., a dangerous or noxious breed) or
is a nuisance for a continuous period (i.e.,
continual barking or growling) the legitimate service animal generally cannot be
excluded from the property.10
If action must be taken to remove a particular animal, take such action immediately. In New York City and Westchester
County, an action to evict a resident for
possessing an animal in contravention of a
lease agreement or no-pets policy must be
brought within three months or the action
is forfeited.11 Outside of New York City
and Westchester (including Suffolk
County), there is no three-month statute
of limitations. However, a resident or
property owner may stop an eviction on
estoppel grounds if the property fails to
evict him or her promptly.
It is critical when faced with a request
for an accommodation to a “no pets” policy that all considerations are properly,
thoroughly and timely analyzed.
Competing practical and legal interests
must be taken into account and consultation with a fair housing attorney is highly
recommended.
Note: John A. Snyder is a partner at
Jackson Lewis LLP. He has extensive experience litigating state and federal discrimination, retaliation, commission and wage and
hour, contract, restrictive covenant, executive compensation, whistleblower and many
other facets of employment-related litigation on behalf of management.
Note: Todd H. Girshon is a partner at
Jackson Lewis LLP. He has extensive experience litigating individual and class/collective actions alleging discrimination, retaliation, harassment, whistleblower, failure to
pay compensation and employee benefits,
wrongful termination, breach of contract,
tort and other related claims.
Note: Alexander W. Leonard is an
Associate at Jackson Lewis LLP. He focuses his practice on employment litigation and

counseling.
1 Peacock v. Herald Sq. Loft Corp., 67
A.D.3d 442, 442-43 (N.Y. App. Div. 1st Dep’t
2009) (refusal by co-op board to approve
particular project desired by Plaintiff who
claimed unequal treatment with other tenants
was not actionable absent some other claim or
tortious act by the board); see also Pelton v. 77
Park Ave. Condominium, 38 A.D.3d 1, 8-9
(N.Y. App. Div. 1st Dep’t 2006) (“To trigger
further judicial scrutiny, an aggrieved
shareholder-tenant must make a showing that
the board acted (1) outside the scope of its
authority, (2) in a way that did not legitimately
further the corporate purpose, or (3) in bad
faith.”) (citing 40 West 67th Street v. Pullman,
100 N.Y.2d 147, 154-55 (2003)).
2 See Fletcher v. Dakota, Inc., No. 6630,
2012 N.Y. App. Div. LEXIS 5245, at *2 (N.Y.
App. Div. 1st Dep’t July 3, 2012) (“[T]he
participation of an individual director in a
[discriminatory act] is sufficient to give rise to
individual liability.”); 40 West 67th Street v.
Pullman, 100 N.Y.2d 147, 154-55 (2003)
(finding that “unlawful discrimination . . . [is]
incompatible with good faith and the exercise
of honest judgment.”).
3 New York City Admin. Code, § 8-107(6)
(2012) (stating that “aiding and abetting”
discriminatory practices are prohibited under
New York City law); see also Fletcher, 2012
N.Y. App. Div. LEXIS 5245, at *4.
4 28 C.F.R. 36.104 (2012).
5 Bronk v. Ineichen, 54 F.3d 425, 431 (7th
Cir. 1995) (finding that professional
certifications for service animals are not
required under the law).
6 Sara K. Pratt, U.S. Dep’t of Hous. and
Urban Dev., Memo: New ADA Regulations
and Assistance Animals as Reasonable
Accommodations under the Fair Housing Act
and Section 504 of the Rehabilitation Act of

_______________________
*For those whose memories only go back a
few years, in the May 2003 edition of the
Suffolk Lawyer I wrote a column bemoaning the fact that when I returned to government service in 2002 I found that the
County would not provide legal size yellow
pads supposedly for ecological reasons.
**In case you didn’t know, a maven in
Yiddish is an expert.
*** I use the terms First, Second and
Third Year (sometimes referred to as
“1L’s, 2L’s and 3 L’s) referring to full time
students. The schedule of Part time students who have a four year curriculum
would be modified accordingly.

1973 (2011) (“Under the Fair Housing Act, an
individual with a disability may have the right
to have an animal other than a dog in his or
her home if the animal qualifies as a ‘reasonable accommodation’ that is necessary to
afford the individual equal opportunity to use
and enjoy a dwelling, assuming that the animal does not pose a direct threat.”).
7 Id. (stating that a proposed service animal
“must facilitate a disabled individual’s ability
to function” in order to be entitled to legal
protection); Nason v. Stone Hill Realty Assn.,
1996 Mass. Super. LEXIS 471, at *2-3, *5-6
(Mass. Super. May 6, 1996) (finding that
tenant in an apartment who claimed continued
occupancy of a “companion cat” was needed
to mitigate her depression and fatigue
associated with multiple sclerosis, attested to
by her physician, was not reasonable because
tenant could receive other treatments for her
symptoms that did not involve a pet); see
generally Rebecca J. Huss, No Pets Allowed:
Housing Issues and Companion Animals, 11
Animal L. 69 (2005) (providing extensive
background on federal law issues with
accommodations for companion animals).
8 See 24 C.F.R. 100.204 (2012).
9 Joint Statement of the Dept. of Housing
and Urban Dev. and the Dept. of Justice,
“Reasonable Accommodations under the Fair
Housing Act,” at p. 9, ¶11, Example 2 (May
17, 2004).
10 See Copart Industries v. Con Ed, 41
N.Y.2d 564 (1977) (stating that a nuisance
involves “a continual course of conduct over a
period of time performed by the tenant which
poses a threat to the comfort, safety, health and
peaceful enjoyment of the premises by
others”).
11 Board of Managers v. Lamontanero, 206
A.D.2d 340, 340-41 (N.Y. App. Div. 2d Dep’t
1994).

Avoid Non-Payment Proceeding (Continued from page 10)

the passage of at least another month of
time before the proper holdover summary
proceeding could be commenced.
A practice suggestion is to bring the
appropriate 30 day notice pursuant to
R.P.L. 232-b as soon as practicable and
also simultaneously commence the nonpayment proceeding forthwith. Should the
defense be raised, the non-payment proceeding could always be withdrawn with
the “safety net” 30 day notice having
already been served. The client would
have to wait for the 30 day time period to
pass and then commence the proper
holdover proceeding. Often, however, the
matter can be resolved pursuant to a stipulation of settlement in the non-payment
proceeding, without ever reaching the pro-

cedural issue, either by extending the proposed vacatur date or by working out a
sensible payment arrangement.
Knowledge of the appropriate procedure and implementation of practical techniques along with a frank client consultation regarding the pitfalls of commencing
a non-payment proceeding upon a monthto-month tenancy are indispensable in
order to avoid a “blind-side” dismissal of
your proceeding while expediently getting
the case to court for a final resolution.
Note: Alicia M. Menechino is a member
of LaVelle & Menechino Law Office, LLP
and is regularly engaged in commercial
and residential landlord/tenant litigation
in the Town of Brookhaven.
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Fall CLE
The Suffolk Academy of Law, the educational arm of
the Suffolk County Bar Association, provides a comprehensive curriculum of continuing legal education
courses. Programs listed in this issue will be presented during October and early November 2012.
REAL TIME WEBCASTS: Many programs are available as both in-person seminars and as real-time webcasts. To determine if a program will be webcast,
please check the calendar on the SCBA website
(www.scba.org)..
RECORDINGS: Most programs are recorded and are
available, after the fact, as on-line video replays and
as DVD or audio CD recordings.
ACCREDITATION FOR MCLE:
The Suffolk Academy of Law has been certified by the
New York State Continuing Legal Education Board as
an accredited provider of continuing legal education in
the State of New York. Thus, Academy courses are

UPDATES
ANNUAL NEW YORK
CIVIL PRACTICE UPDATE
Wednesday, October 3, 2012
An incisive examination of all that is new and significant
for civil practitioners
Presenter: Professor Patrick Connors (Albany Law
School)
Time: 6:30 – 9:30 p.m. (Sign-in from 6:00 p.m.)
Location: Hyatt Regency Wind Watch Hotel
Refreshments: Deli supper
MCLE: 3 Hours (2.5 professional practice; 0.5 ethics

N.B. - As per NYS CLE Board regulation, you must
attend a CLE program or a specific section of a longer
program in its entirety to receive credit.

presumptively approved as meeting the OCA’s MCLE
requirements.
NOTES:
Program Locations: Most, but not all, programs are
held at the SCBA Center; be sure to check listings for
locations and times.
Tuition & Registration: Tuition prices listed in the registration form are for discounted pre-registration. Atdoor registrations entail higher fees. You may pre-register for classes by returning the registration coupon
with your payment.
Refunds: Refund requests must be received 48 hours
in advance.
Non SCBA Member Attorneys: Tuition prices are discounted for SCBA members. If you attend a course at
Hon. Scott Fairgrieve (Nassau District Court); Hon.
Andrea Schiavoni (Southampton Town and Sag Harbor
Village); Victor Ambrose, Esq. (Nassau-Suffolk Law
Services); Warren Berger, Esq.; Marissa Luchs Kindler,
Esq. (Nassau-Suffolk Law Services); Michael McCarthy,
Esq.; Patrick McCormick, Esq. (Campolo, Middleton &
McCormick, LLP); Deputy Sheriff Sargent David Sheehan
(Suffolk County Sheriff’s Dept.)
Time: 6:00 – 9:00 p.m.
Location: SCBA Center – Hauppauge
Refreshments: Light supper
MCLE: 3 Hours (professional practice)

Evening Seminar

THE DOMESTIC VIOLENCE COURT

SALIENT ISSUES IN ELDER LAW

ELECTRONIC FILING
IN SURROGATE’S COURT

ANNUAL DMV UPDATE
A must-attend for all attorneys who represent motorists on
issues related to license revocations and suspensions
and similar matters.

Presenter: David Mansfield
East End
Time: 5:00–7:30 p.m. (Sign-in from 4:30 p.m.)
Location: Seasons of Southampton
Refreshments: Light supper
SCBA Center
Time: 6:00–8:30 p.m. (Sign-in from 5:30 p.m.) Location:
SCBA Center Refreshments: Light supper
MCLE: 2.5 hours (professional practice)

Presented in Conjunction with the
SCBA District Court Committee

LANDLORD-TENANT PRACTICE UPDATE
Tuesday, November 13, 2012
Recent changes in landlord-tenant law and their impact
on matters involving both residential and commercial
properties. Immediately prior to the program, Hon.
Stephen Ukeiley will do a book signing for his book,
The Bench Guide to Landlord & Tenant Disputes in
New York.
Presenters: Hon. Stephen Ukeiley (Suffolk District Court);

Thursday, October 11, 2012

Evening Seminar

ANNUAL CRIMINAL PRACTICE UPDATE

Wednesday, November 7, 2012 – on the East End
Wednesday, November 14, 2012 – at the SCBA Center

SUCCESSFUL STRATEGIES FOR
WINNING COMMERCIAL CASES IN
NEW YORK STATE COURTS

Electronic filing is becoming commonplace throughout
New York State and will soon be mandatory virtually
everywhere. This program will show you how to file electronically in Surrogate’s Court. If you handle wills and
estates, you will not want to miss it.
Faculty: Jeffrey Carucci (Statewide Coordinator for
Electronic Filing); Karen Mackin (Associate Court
Clerk–NYS E-Filing Resource Center)
Program Coordinator: Scott P. McBride (Surrogate’s Court
Law Department // Academy Advisory Committee)
Time: 9:30–11:30 a.m. (Sign-in from 9:00)
Location: Surrogate’s Court–Riverhead
Refreshments: Donuts & Coffee
MCLE: 2 credits (1 professional practice; 1 law practice
management)

OCTOBER SEMINARS
Morning Seminar in Riverhead

Significant statutory and decisional developments –
including game-changing U.S. Supreme Court decisions –
for criminal defense attorneys.
Presenters: Hon. Mark Cohen; Kent Moston
Time: 1:30–4:30 p.m. (Sign-in from 1:00 p.m.)
Location: Nassau Supreme Court–Mineola
MCLE: 3 hours (2.5 professional practice; 0.5 ethics)

Afternoon Seminar

In this fast-paced, four-credit seminar, an all-star faculty of
commercial-part judges and skilled litigators provides
practical advice and strategies for handling commercial
cases. As a bonus, all registrants will receive – at no extra
cost — the acclaimed six-volume publication, Commercial
Litigation in New York State Courts, Third Edition
(Thomson Reuters)–a $680 retail value. Topics include:
• Case Investigation and Evaluation
• Motions and Provisional Remedies
• Deposition Techniques
• Ethics for Business Litigators
• Trial Advocacy
• Appellate Advocacy
• Settlement Strategies
• More....
Chairs: Robert L. Haig, Esq. (Kelley, Drye & Warren,
LLP–NYC); Linda U. Margolin, Esq. (Bracken, Margolin,
Besunder, LLP)
Faculty: Hon. Elizabeth H. Emerson; Hon. Emily Pines;
Hon. Thomas F. Whelan; Hon. Leonard B. Austin; Leslie
R. Bennett, Esq; John P. Bracken, Esq.; Richard C.
Hamburger, Esq.; Frank A. Isler, Esq.; David Lazer,
Esq.; Peter J. Mataglio, Esq.; Mark S. Mulholland, Esq.;
Joseph J. Ortega, Esq.; William M. Savino, Esq.; Kevin
Schlosser, Esq.; Walter Siegel, Esq.; Jeffrey G. Stark,
Esq.; Paul B. Sweeney, Esq.; James M. Wicks, Esq.
Time: 1:30–5:00 p.m. (Sign-in from 1:00) Location: SCBA
Center Refreshments: Lunch Reception from 1:00 p.m.
MCLE: 4 credits (1 professional practice; 2.5 skills; 0.5
ethics)

Presented with Nassau Academy of Law
Friday, October 26, 2012

non-member rates and join the Suffolk County Bar
Association within 30 days, you may apply the tuition
differential you paid to your SCBA membership dues.
Americans with Disabilities Act: If you plan to attend a
program and need assistance related to a disability
provided for under the ADA,, please let us know.
Disclaimer: Speakers and topics are subject to
change without notice. The Suffolk Academy of Law is
not liable for errors or omissions in this publicity information.
Tax-Deductible Support for CLE: Tuition does not fully
support the Academy’s educational program. As a
501©)(3) organization, the Academy can accept your
tax deductible donation. Please take a moment, when
registering, to add a contribution to your tuition payment.
Financial Aid: For information on needs-based scholarships, payment plans, or volunteer service in lieu of
tuition, please call the Academy at 631-233-5588.
INQUIRIES: 631-234-5588.

Friday, October 5, 2012

Wednesday, October 10, 2012

Monday, October 15, 2012

Advocacy in the Domestic Violence Court requires a special skill set and insight into the court’s goals. This intensive program featuring the court’s presiding judges will
explore the court’s mission – immediacy, safety, accountability, supervision, and coordination (District Court,
Family Court, law enforcement, social services, criminal
justice agencies) – and provide tips for representing both
victims and alleged batterers.
Faculty: Hon. Toni Bean; Hon. Chris Ann Kelley
Program Coordinator : Hon. James Flanagan (Academy
Officer)
Time: 6:00–9:00 p.m. (Sign-in from 5:30) Location: SCBA
Center Refreshments: Light supper
MCLE: 3 credits (2.5 professional practice; 0.5 ethics)
18B - 3 hours

This must-attend for elder law attorneys covers Medicaid
issues related to community care and a variety of key topics from a renowned guest presenter.
Presenters: Jeanette Grabie, Esq. (Grabie & Grabie);
Rene H. Rexiach, Esq. (Woods Oviatt Gilman,
LLP–Rochester)
Program Coordinators: George Tilschner (Academy
Advisory Committee) and Eileen Coen Cacioppo
(Academy Curriculum chair)
Time: 6:00–9:00 p.m. (Sign-in from 5:30) Location: SCBA
Center Refreshments: Light supper
MCLE: 3 credits (2.5 professional practice; 0.5 ethics)
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Evening Seminar Presented in Conjunction with the
NYS Association of Criminal Defense Lawyers

PLEA BARGAINING: Serve Your Client;
Protect Yourself
Tuesday, October 16, 2012
The U.S. Supreme Court decisions, Frye and Lafler, were
game changers for criminal defense lawyers. Now, good
advocacy requires considerably more than making a realistic “deal” with the prosecution. Client communication is
paramount, and savvy attorneys must protect their own as
well as their clients’ interests. The skilled faculty gathered
for this program will cover:
• Plea Bargaining 101 (Defense Perspective)
• Plea Bargaining 102 (Prosecutor’s Perspective)
• Ramifications of Frye and Lafler
• Comparison with Federal System
• Obligations to the Court vs. Obligation to the Client
• Sentencing Parameters and Plea Limitations
Presenters: Hon. Mark Cohen; Harry Tilis, Esq.; John
Wallenstein, Esq.; Richard Haley, Esq.; William Ferris,
Esq.; Stephen Kunken, Esq.; Representative of Suffolk
D.A.’s Office.
Program Moderator: Stephen Kunken (Academy Advisory
Committee)
Time: 6:00–9:30 p.m. (Sign-in from 5:30) Location: SCBA
Center Refreshments: Light supper
MCLE: 4 credits (2.5 skills; 1.5 ethics) 18B - 4 Hours

Lat e Afternoon Seminar

RETIREMENT OPPORTUNITIES:
ADVISING CLIENTS
Wednesday, October 17, 2012
A primer on the various options for retirement planning
and saving, including 401-k plans, various kinds of IRAs,
pension plans, and more. Both legal and financial issues
will be covered.
Presenters: Representatives of Merrill Lynch
Coordinator: Sean Campbell, Esq. (Academy Officer)
Time: 4:00–6:00 p.m. (Sign-in from 3:45) Location: SCBA
Center Refreshments: Tea, Coffee, Snacks
MCLE: 2 credits (professional practice)

Morning Seminar Presented in Conjunction with
the Suffolk Chapter of the NYS Society of CPAs

ESTATE TAX EXAMINATIONS
Friday, October 19, 2012
When wealthy tax payers die, their estate tax returns are
often selected for a tax audit. This program, which provides both CLE and CPE credits, will address issues that
the IRS may raise on the examination of a federal estate
tax return. Program topics include:
• The selection process of an estate tax return
• Estate tax audit techniques
• IRS audit issues involving limited liability companies
and family limited partnerships
• Current estate tax developments
• Statute of limitations issues
Presenters: Cecilia Ameranti-Byrne, Esq. (Internal
Revenue Service); Seymour Goldberg, CPA, MBA, JD
Coordinators: Eileen Coen Cacioppo (Curriculum Chair);
David R. Okrent (Academy Advisory Committee)
Time: 9:00–11:00 a.m. (Sign-in from 8:30) Location:
SCBA Center Refreshments: Continental Breakfast
MCLE: 2 credits (Professional Practice–Non
Transitional) CPE: 2 hours (Intermediate)

Evening Seminar

FUNDAMENTALS OF FEDERAL PRACTICE
Tuesday, October 23, 2012
The Federal Court is in our backyard, and NYS practitioners may find many advantages to bringing cases in this
venue. Learn the fundamentals of federal civil practice in
this information-packed seminar.
Presenters: Peter Ausili, Esq. (Chief Law Clerk to Hon.
Leonard Wexler); D. David Engstrand, Jr. (Doniger &

Engstrand)
Time: 6:00–9:00 p.m. (Sign-in from 5:30) Location: SCBA
Center Refreshments: Light supper
MCLE: 3 credits (2.5 professional practice; 0.5 ethics)

MCLE: 3 credits (2.5 professional practice; 0.5 ethics)

Lunch ’n Learn

A MOCKERY OF A CLOSING

Full Day at Belmont Park Turf & Field Club

Monday, October 29, 2012

A DAY AT THE RACES

A skilled faculty engages in a hypothetical real estate
closing where things go awry – with stop-action tips for
how to have prevented the problems from arising and,
when necessary, how to do quick fix-its to stop setbacks
and keep the deal intact.
Presenters: Lita Smith Mines, Esq.; Audrey Bloom, Esq.;
Joseph O’Connor, Esq.; Gerard McCreight, Esq.; Peter
Steinert, Esq.; Peter Walsh, Esq.
Coordinator: Lita Smith-Mines, Esq. (Academy Officer)
Time: 12:30–2:10 p.m. (Sign-in from noon) Location:
SCBA Center Refreshments: Lunch
MCLE: 2 credits (1.5 professional practice; 0.5 ethics)

Saturday, October 27, 2012
Spend a fall day with friends and colleagues, and gain
insights into New York’s racing, breeding, and wagering
industry. The day includes a CLE seminar, tours of the
backstretch, a non-CLE program on handicapping, a lavish luncheon buffet, and the races.
Coordinator: Howard Baker, Esq. (Academy Advisory
Committee)
Time: Registration from 8:00 a.m. Location: Belmont Park
Refreshments: Continental breakfast and luncheon buffet
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Amendments to Model Rules of Professional Conduct Approved by ABA
ABA President Robinson. In his final
remarks to the House as President,
Robinson referred to one of the key initiatives of his presidency - underfunding of
our state courts - Robinson repeated the
now-familiar message of the ABA: “No
Courts, No Justice, No Freedom.” Robinson
reported on the progress of the ABA’s
national advocacy campaign, including
more than 50 articles and newspaper editorials, a new website, an educational video
and a toolkit for state bar leaders. However,
Robinson emphasized that still more needs
to be done, as many states continue to
decrease funding for their courts. For example, Robinson pointed to his home state,
Kentucky, where the courts were closed
statewide for the first time in modern history on the very day he addressed the House.
Robinson noted that we would never consider shutting down the police department
or a hospital emergency room one day a
week for lack of budgetary support, and our
courts should be no different. An independent and adequately funded court system is
the key to our constitutional democracy and
our freedom. Robinson announced that our
work on this very important issue will continue under the leadership of incoming
ABA President Laurel Bellows of Illinois
with Mr. Robinson and former President
Steve Zack of Florida serving as Co-Chairs
of the Task Force on the Preservation of the
Justice System for the coming ABA year.
The most moving moment of the meeting came when ABA President Robinson
presented the ABA Medal, the
Association’s highest honor, to Morris S.
Dees, Jr., the chief trial attorney and cofounder of the Southern Poverty Law
Center, for his tremendous work in fighting racism and injustice. As President
Robinson stated, “The presentation of the
ABA Medal to Morris Seligman Dees Jr.
represents our profound admiration for his
personal courage and incomparable leadership as one of the greatest civil rights
lawyers of our time.” Among his many
accomplishments, Mr. Dees obtained
reversal of the death sentences in the
Triboro Three case, and has successfully
used civil lawsuits to secure judgments
against racists and hate groups.
Accepting the award, Mr. Dees
expressed his gratitude and thanked those
who have helped with his work over the
years. He told members of the House that
his life as a trial lawyer has been enriched
by the courage exhibited by his clients, as
well as by judges and jurors. As an illustration of the lessons he has learned, he
shared the story of a civil case he tried
where his client, the plaintiff, when asked
for forgiveness by a defendant, a young Ku
Klux Klan member involved in the death
of her son, stated that she had already forgiven him. According to Mr. Dees, his
client’s words of forgiveness showed love,
understanding and mercy that were higher
justice than the seven million dollar verdict
returned in her favor by the jury.
Noting the continued hate, injustice,
and anger in the United States, Mr. Dees
praised the ABA for its commitment to the
rule of law. He observed that although it
had seemed “lonely” in the Deep South in
the 1960’s, receiving the ABA Medal
erased that loneliness. In praising the
work of the ABA on behalf of the rule of
law, Dees quoted Martin Luther King Jr.,
saying, “You will not be satisfied ‘until
justice rolls down like water and
righteousness like a mighty stream.’”
In what is known as the “Passing of the
Gavel,” ABA President Robinson introduced President-Elect Laurel G. Bellows
of Illinois. The Association’s Constitution
provides that the President-Elect automatically becomes the President at the conclusion of the Annual Meeting. Therefore,

President-Elect Bellows assumed the presidency at the conclusion of the meeting.
In her remarks, Ms. Bellows promised to
utilize the considerable expertise of the ABA
to work towards ending the shameful horror
of human trafficking in the United States.
Approximately 100,000 U.S. citizens are
forced into sex and labor for the profit of
their captors, in addition to hundreds of
thousands of people who are trafficked into
our country. Ms. Bellows promised that the
ABA will develop a uniform anti-trafficking
law and train responders, police, prosecutors, and pro bono lawyers. Ms. Bellows
also reported that the ABA will also focus on
protecting our national security and the
drain on our intellectual property from cyber
attacks, continue to engage state legislators
to fund our courts, work to retain the civil
jury trial, promote workplace equity
between men and women, and develop the
best ways to teach our young lawyers how to
practice law. We will also look inward to
ensure the fiscal health of the Association
and make sure that we are providing value to
our members.
Chair Klein recognized John G. Levi of
Illinois, Chairman of the Board of the
Legal Services Corporation. Mr. Levi
thanked the ABA for its partnership and
urged delegates to continue to support the
access to justice community. The Legal
Services Corporation is the single largest
funder of civil legal aid to support equal
justice for all. Programs funded by the
Legal Services Corporation deal with civil
matters that go to the heart of the safety and
security of clients. Even though an increasing number of citizens are eligible for civil
legal assistance, the Legal Services
Corporation’s congressional appropriations
have decreased significantly in recent
years. With its limited resources, the Legal
Services Corporation has built a network of
websites that deliver a wealth of legal
information, self help videos, and online
forms. Yet increased technology and pro
bono work is not enough. Levi stated that
work must be done to educate the public
about great risks to our democracy associated with the underfunding of civil legal
assistance and state courts.
The House elected the following officers to the Association: James R. Silkenat
of New York as President-Elect for 20122013 (in 2013, Mr. Silkenat will become
the first ABA President from New York
since Robert MacCrate held that office in
1987-88); and Robert M. Carlson of
Montana as Chair of the House of
Delegates for 2012-2014. The House also
elected members of the ABA Board of
Governors, including Kenneth G.
Standard of New York (a former President
of the New York State Bar Association) as
the Governor from District 15.
In addition to the foregoing
presentations, the House debated and
voted on numerous other resolutions. Here
are brief summaries of some of the more
significant actions taken:
In the area of access to justice, the House
approved Report 10B, sponsored by the
State Bar of South Dakota, urging federal,
state, territorial, tribal and local governments to support efforts to address the
decline in the number of lawyers practicing
in rural areas and to address access to justice issues for residents in rural America.
In the area of animal rights, the House
approved Resolution 100, sponsored by
the Tort Trial and Insurance Practice
Section, urging legislative bodies and governmental agencies to adopt comprehensive breed-neutral dangerous dog laws
based on behavior and to repeal any breed
discriminatory or breed specific provisions
such as so called “pit bull” ordinances.
With respect to civil rights, the House
approved Resolution 116, sponsored by

(Continued from page 5)

the Section of Individual Rights and
Responsibilities, amending the 2008 ABA
policy regarding racial and ethnic profiling
to include religious profiling and characteristics indicative of religious affiliation.
The House approved Resolution 115,
sponsored by the ABA Forum on
Communications Law, urging legislatures
to enact legislation to protect individuals
and organizations who choose to speak on
matters of public concern from meritless litigation designed to suppress such speech,
commonly known as SLAPPs (Strategic
Lawsuits Against Public Participation).
The
House
approved
Revised
Resolution 301, sponsored by the Section
of Individual Rights and Responsibilities,
urging Congress to strengthen tribal jurisdiction to address crimes of domestic violence, dating violence, sexual assault,
stalking, and sex trafficking committed on
tribal lands in the reauthorization of the
Violence Against Women Act.
In the area of criminal justice, the
House approved a number of resolutions
sponsored by the ABA Criminal Justice
Section: Revised Resolution 107A, urging
governments to review child sexual abuse
criminal statutes of limitations to determine whether extending the statute of limitations is warranted; Resolution 107C,
urging defender organizations and criminal defense lawyers to address clients’
inter-related criminal, civil and non-legal
problems and urging funding for these
purposes; and Revised Report 107D, urging Congress to amend 28 U.S.C. §
2254(d) to require a federal district court
to review de novo, based on the record
made in the federal court, claims of ineffective assistance of counsel by petitioners
under sentence of death.
In the area of immigration, the House
approved Resolution 102, sponsored by
the ABA Commission on Immigration,

adopting the ABA Civil Immigration
Detention Standards, dated August 2012,
which govern the treatment of persons in
the U.S. immigration detention system.
In the area of international law, the
House approved Resolution 113, sponsored by the ABA Section of International
Law, urging the Department of Homeland
Security to create a Haitian Family
Reunification Parole Program and immediately begin paroling into the United
States already-approved Haitian beneficiaries of family-based visa petitions.
With regard to law and aging, the House
approved Revised Resolution 106A, sponsored by the ABA Commission on Law
and Aging, urging Congress to amend the
Patient-Self Determination Act provisions
of the Medicare and Medicaid law regarding advance care planning, and Resolution
106B, also sponsored by the Commission
on Law and Aging, adopting the Third
National Guardianship Summit Standards
and Recommendations, dated August
2012, and urging courts and policy making bodies to implement them.
At the conclusion of the meeting of the
House on Tuesday, August 7, Chair Klein
introduced Robert M. Carlson of Montana
as new Chair of the House of Delegates.
Mr. Carlson thanked Ms. Klein for her
distinguished service as Chair.
The meeting concluded with an invitation by the Texas delegation to the ABA
Midyear Meeting to be held in Dallas in
February 2013.

Chapter 13 Trustee Marianne DeRosa
thereafter filed an objection to confirmation, arguing that the plan was not proposed in good faith, that the debtor did
not have statutory authority to withdraw
the proof of claim, and the debtor had sufficient income to satisfy the Chase claim
in full. Debtor’s counsel argued that the
plan was proposed in good faith and that
Chase’s failure to participate or file
papers in any part of the proceedings was
a tacit acceptance of debtor’s withdrawal
of the Chase claim.
Judge Trust determined that the
debtor’s actions here went too far and
that the case “exemplifies an unfair
manipulation of the Bankruptcy Code.”
The judge noted that while the debtor
appeared to have sought bankruptcy
protection in good faith, the circumstances concerning the Chase claim
demonstrate an attempt to abuse the purpose and provisions of Chapter 13. As
such, the judge sustained the trustee’s
objections to the plan.
Judge Trust held that the debtor did
not have any cognizable basis for withdrawing the proof of claim and that it
should be treated as an allowed unsecured claim. He also held that the
debtor had the ability to pay the Chase
claim in full.
Although debtor’s counsel argued that
the Chase mortgage debt had been discharged by the prior Chapter 7 case, the
court held that the debtor was required to

satisfy the terms of a proposed plan
before the mortgage lien could be
stripped off. Since the debtor’s gambit
did not work, the case will likely be dismissed.
Here’s what I gleaned from this decision. In a Chapter 20 case before Judge
Trust, the debtor must file it in good faith
and for the purposes that Chapter 13 is
intended for. In addition, the debtor can
cram down the second mortgage, but
should expect to pay it as an unsecured
debt through the plan.
Creative lawyering and using novel
theories to test the bounds of the law and
to achieve extraordinary results is the
mark of a smart attorney. Many great
results have been obtained this way.
After all, you don’t know where the limits are until you’ve exceeded them.
However, counsel must be careful not to
tread too far over the line, which may
have been the case here.

Note: Scott Karson is a partner at Lamb
& Barnosky, LLP in Melville. He concentrates his practice in municipal, commercial, land title and appellate litigation. He
is a former President of the SCBA (200405) and currently serves as the association’s delegate to the ABA House of
Delegates.

Chapter 20 Case Tests Limits (Continued from page 23)

Note: Craig D. Robins, a regular columnist, is a Long Island bankruptcy lawyer
who has represented thousands of consumer and business clients during the past
twenty years. He has offices in Coram,
Mastic, West Babylon, Patchogue,
Commack, Woodbury and Valley Stream.
(516) 496-0800. He can be reached at
CraigR@CraigRobinsLaw.com. visit his
Bankruptcy Website: www.BankruptcyCanHelp.com and his Bankruptcy Blog:
www.LongIslandBankruptcyBlog.com.

LEGAL SERVICE DIRECTORY
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EMPLOYMENT

REAL ESTATE

ASSOCIATE WANTED

OFFICE SPACE

ASSOCIATE ATTORNEY POSITION AVAILABLE
Associate attorney position available in a mid-sized,
full-service, Suffolk County law firm. Position will
include involvement in all aspects of civil and criminal
litigation. Applicants must be admitted to the New York
State Bar or be awaiting admission with 0-2 years postgraduate experience. Applicants should be self-motivated and have strong academic credentials and legal
research and writing skills. Suffolk County resident
preferred. Provide a resume, transcript and writing
sample to smccall@ltesq.com.

HUNTINGTON
VILLAGE LAW FIRM
Furnished Office, Library,
Receptionist, Fax and Copier
Rent: $600/month

Call Jon

631-421-4488 ext. 119

SERVICES

INVESTIGATIONS

Executive - Professional Offices
Hauppauge, New York
Interior/Windowed Offices Available
Interior Office - $1,000 per month
Exterior Window Office - $1,250 per month
Workstation $250 per month
Internet, Phone, Copy, Fax and Utility Packages
Available

Call 631-858-5800 X 6
jamatty@aol.com

TO
ADVERTISE
CALL

631-665-5050
IMMIGRATION ATTORNEY

EXPERIENCED
IMMIGRATION
ATTORNEY
Julia R. Binger

631-261-0960

Bench Briefs (Continued from page 4)
schedule the arbitration following the
completion of all discovery.
Honorable Arthur G. Pitts
Motion for Summary Judgment denied;
the instant action was commenced within
the time restraints of CPLR §213(1);
statute of frauds did not bar a cause of
action for constructive trust; movant to
first make a prima facie showing of entitlement to judgment as a matter of law prior
to the plaintiff being required to present
evidence raising a triable issue of fact.
In Cruz Angel Vega v. Brian Pizetzky,
Kevin Pizetzky, and Paul Pizetzky, Index
No.: 10846/2010 decided on September 11,
2011, the court denied defendants’ motion
for summary judgment. The defendants
moved for summary judgment alleging that
the within action was time barred pursuant
to CPLR §213(2), barred pursuant to the
statute of frauds and the plaintiff’s claim
“[wa]s without merit and unsupported by
clear evidence.” The defendants further
moved for dismissal on the grounds that the
“plaintiff has failed to meet the evidentiary
threshold supporting a cause of action for a
constructive trust.” The court found that the
instant action was commenced within the
time restraints of CPLR §213(1) and
accordingly, defendants motion on such
ground was denied. With respect to defendants’ allegation that the plaintiff failed to

631-427-7000

OFFICE FOR RENT

ADVERTISING

OFFICE FOR RENT

to place your ad call

168 Laurel Avenue
Northport, NY 11768

proffer a written instrument in violation of
the statute of frauds, the court found that
defendants’ motion on such ground was
without merit as the statute of frauds did
not bar a cause of action for constructive
trust, since by its very nature, a constructive
trust does not require a writing. As to the
defendants’ motion for summary judgment
on the ground that the plaintiff failed to
meet the evidentiary threshold to support a
cause of action for constructive trust, the
court reminded the defendants that on a
motion for summary judgment, it is the
movant who must first make a prima facie
showing of entitlement to judgment as a
matter of law prior to the plaintiff being
required to present evidence raising a triable issue of fact. Accordingly, defendants’
motion was denied.
Send future decisions to appear in
“Decisions of Interest” column to Elaine
M. Colavito at elaine_colavito@live.com.
There is no guarantee that decisions
received will be published. Submissions
are limited to decisions from Suffolk
County trial courts. Submissions are
accepted on a continual basis.
Note: Elaine Colavito graduated from Touro
Law Center in 2007 in the top 6% of her class.
She is an associate at Sahn Ward Coschignano
& Baker, PLLC in Uniondale, a full service
law firm concentrating in the areas of zoning

REAL ESTATE

WEST
SAYVILLE

Wa l l S t r e e t O f f i c e
V irt ual & Real
Two F ree Months FREE a t 110 Wall St ree t*
Mail Receiving & Live Phone Answering
with Personalized, Exclusive (212) #
Conference Rooms By The Hour til 8pm, Furnished Offices,
Full Floor Facility with Well Appointed
Attended Reception with Seating
Serving Solo & Small Practices for Over 26 Years
1 - 8 0 0 - 2 05 - 7685 / y o u r w a l l s t r e e t o f f i c e. c o m
* O f f e r f o r V i r t u a l o n l y : E x p i r e s : M a y 31 , 2 012

OFFICE FOR RENT

CORPORATE COURTHOUSE OFFICE SUITE

Historic ‘Green’ House

320 Carleton Avenue, Suite 6000
Central Islip, NY 11722

5,400-sq ft professional office
building on 1+ acre. Highly
visible Montauk Hwy location.
Asking $1.39 million. Owner
financing available.

Recently renovated furnished suite for lease.
Approximately 2,910 s.f. contains 3 Extra Large
Windowed Executive Offices; Huge Conference Room;
8 Cubicle Work Stations (4 windowed); New Full Kitchen.
Building is located adjacent to Court Complex in Central
Islip. Building has Deli and Mail Room on premises.

George Washington stopped here

All Island RE

631-665-5050

LAWYER TO LAWYER

Please contact Paula @ 631.234.4100 ext. 3561

MARKET LOSSES

SECURITIES
LAW

Do you have a client with
STOCK MARKET LOSSES

John E. Lawlor, Esq.

due to negligent financial advice,
misrepresentation, variable annuities,
unsuitable investments, churning, etc.
W. ALEXANDER MELBARDIS, M.B.A., J.D.

Securities
Arbitration / Litigation;
FINRA Arbitrations;
Federal and State
Securities Matters

Attorney Experienced in

(516) 248-7700

FINRA SECURITIES ARBITRATIONS & MEDIATIONS

129 Third Street
Mineola, NY 11501
johnelawlor.com

194 Main St., Setauket, NY
631-751-1100

and land use planning; real estate law and
transactions; civil litigation; municipal law
and legislative practice; environmental law;
corporate/business law and commercial transactions; telecommunications law; labor and

employment law; real estate tax certiorari and
condemnation; and estate planning and
administration. Ms. Colavito concentrates her
practice in matrimonial and family law, civil
litigation and immigration matters.

closed by the application for title insurance, examiner’s report, searcher’s
report or other defects, liens encumbrances or matters affecting title to real
property which were known to the
Agent or, in the exercise of ordinary
care and due diligence, should have
been known to the Agent.”

mate techniques. Fighting back, some
title insurers have provided guidance to
their agents in the form of underwriting
bulletins. These bulletins outline the various methods utilized by imposters, forgers and fraudsters to exploit the vulnerabilities of local land recording systems.
They also warn of “red flags” for which
an agent should be on alert, including a
recorded mortgage satisfaction with no
concurrent refinance or arms-length sale.
Sellers and refinancing owners alike
should be prepared to explain the source
of funds for a recently satisfied mortgage.

The Diligence That is Due (Continued from page 6)

In the decision, “the Court concludes
that in the exercise of ordinary care, a title
agent is obligated to make inquiry as to the
source of funds of a satisfied mortgage.”
(Lefkowitz, J., decision dated May 25,
2011). By failing to make such an inquiry,
the court observed that several different
methods of avoiding or mitigating the loss
(i.e., adjourning the closing, escrowing
adequate funds, or seeking the insurer’s
direction) were rendered unavailable.
Heightened vigilance
The collapse of the real estate market
during the past five years exposed many
instances of shoddy recording practice, as
well as outright fraud. In addition, the
collapse itself has spawned many “mortgage rescue” scams that employ illegiti-

1. The opinion does not state why dismissal was warranted. It appears that
Capital Stack should have been allowed to
proceed to foreclose on its (now) subordinate mortgage.
Note: Lance R. Pomerantz is a sole practitioner who provides representation, expert
testimony, consultation and research in
land title disputes. He is also the publisher
of the widely-read land title newsletter
Constructive Notice. For more information,
please visit www.LandTitleLaw.com.
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“Mockery of a Closing”

ACADEMY OF LAW NEWS
_________________
By Lita Smith-Mines

Imagine a table with six, eight, or even
more people crowded around it. Papers
are flying back and forth, and someone or
other keeps asking for specific documents with acronyms like “RESPA” and
numbers such as“253.” Calculators are
pitted one against the other, all searching
for the same bottom line through differ-

ent methodology, and what’s a net number to the attorney across from you might
be the net-net to you, so you need a bit of
time and information to answer the question he’s asking for the second time. The
lender’s counsel is insisting that she
needs to know about the balance check
right now, so she can send someone to the
bank before it closes, and do you care if
she “moves a number on the HUD” to

r
a
d
n
e
C al

ACADEMY

of Meetings & Seminars

Note: Programs, meetings, and events at the Suffolk County Bar Center (560 Wheeler Road,
Hauppauge) unless otherwise indicated. Dates, times, and topics may be changed because of
conditions beyond our control CLE programs involve tuition fees; see the CLE Centerfold for
course descriptions and registration details. For information, call 631-234-5588.
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New York Civil Practice Update (Professor Patrick
Connors). 6:30–9:30 p.m. at the Hyatt Regency Wind
Watch Hotel. Sandwich supper and cookie break.
Meeting of Academy Officers & Volunteers.
7:30–9:00 a.m. Breakfast buffet. All SCBA members
welcome.
Electronic Filing in Surrogate’s Court. 9:30–11:30
a.m. at Surrogate’s Court in Riverhead.
The Domestic Violence Court. 6:00–9:00 p.m. Light
supper from 5:30.
Commercial Litigation in New York State Courts.
1:30–5:00 p.m. Luncheon reception at 1:00.
Salient Issues in Elder Law (Guest speaker: Rene
Rexiach). 6:00–9:00 p.m. Light supper from 5:30.
Plea Bargaining: Serve Your Client; Protect
Yourself. 6:00–9:30 p.m. Light supper from 5:30 p.m.
Retirement Opportunities for Lawyers & Clients.
4:00–6:00 p.m. Light refreshments from 3:30 p.m.
Estate Tax Examinations. 9:00 a.m.–11:00 a.m.
Continental breakfast from 8:30.
Fundamentals of Federal Practice. 6:00–9:00 p.m.
Light supper from 5:30.
Criminal Practice Update (Hon. Mark Cohen &
Kent Moston). 1:30–4:30 p.m. at Nassau Supreme
Court, Mineola. Sign-in from 1:00 p.m.
A Day at the Races. Full day at Belmont Field &
Turf Club. Continental breakfast and luncheon buffet.
Demonstration of a Real Estate Closing.
12:30–2:10 p.m. Lunch from noon.
Choosing a Trustee & Family Governance.
6:00–9:00 p.m. Light supper from 5:30.
Meeting of Academy Officers & Volunteers.
7:30–9:00 a.m. Breakfast buffet. All SCBA members
welcome.
Litigation Solutions: Thomson Reuters
Presentation. 12:30–1:30 p.m. Lunch from noon.
E-Disclosure: Recent Developments in Law &
Technology Related to Predictive Coding.
12:30–2:10 p.m. Lunch from noon.
DMV Update (East End). 5:00–7:30 p.m. at The
Seasons in Southampton. Light supper from 4:30 p.m.
Immigration Law: Deferred Action & Special
Juvenile Cases. 6:00–9:00 p.m. Light supper from 5:30.
Effective Depositions. 9:00 a.m.–3:30 p.m. Sign in
and continental breakfast from 8:30 a.m.
Landlord-Tenant Update (with book sighing).
6:00–9:00 p.m. Light supper from 5:30.
DMV Update (SCBA Center). 6:00–8:30 p.m. Light
supper from 5:30.
Lawyers Helping Lawyers. 10:00 a.m.–4:00 p.m.
Advanced Standing Issues in Securitized Mortgage
Foreclosures. Part I. 6:00–9:00 p.m. Light supper
from 5:30. (Part II on January 14)

Check On-Line Calendar (www.scba.org) for additions, deletions and changes.

More Academy News
on pages ___;
CLE Course Listings
on pages ___

your side of the transaction
Closing”
on
Monday,
so the lender doesn’t quesOctober 29, 2012, from
tion it?
12:30 – 2:10 pm. Audrey
Just then, the purchaser
Bloom, Joseph O’Connor,
wonders, “Is now a good
Gerard McCreight, Robert
time to bring up the water in
Steinert, Peter Walsh and I
the basement?” and the title
will be conducting a mock
closer hangs up the phone
closing where things are sure
and says to you, “We need
to go awry over and over
to hold escrow.” You want
again. We’ll discuss where
to offer something less, but
preparation would have preyou can’t remember the
vented a problem from aristerm. You know it sounds
ing at all, and where a seat of
like something to do with a
your pants solution is necesfuneral, and you sure feel
sary to stop a setback.
Lita Smith-Mines
like you’re getting buried
While this Closings 101
here. You sweat through
course is meant to be an
your mental alphabet as all eyes turn to
introduction to the terms and tempo of
you, including your client’s, who boldly
the typical residential real estate closing,
scribbles NO ESCROW across your
the experienced practitioners on the panel
closing statement! C’mon, think of it, or
will answer questions at the end, so no
this first closing may be your last…
matter your time in the trenches, you’ll
“I don’t think escrow is warranted here.
benefit from the discussion on handling
I’ll provide you with my undertaking
closing quandaries.
instead.” Phew!
If the scenario I’ve outlined made you
Editor’s Note: The writer is an experisweat even a little, you’ll benefit by
enced real estate attorney and an Officer
attending the Academy’s “Mockery of a
of the Suffolk Academy of Law.

If You Handle Commercial Cases,
You Will Want to Attend the
Academy’s October 11 Seminar!
The Academy will present a special
CLE program on the afternoon of
Thursday, October 11: “Advice from the
Experts: Successful Strategies for
Winning Commercial Cases n New
York State Courts.” The faculty includes
four distinguished judges, thirteen wellknown commercial litigators, and a prominent in-house counsel for a major corporation. PLUS, at no extra cost, all attendees
will receive the newly revised and critically acclaimed six-volume treatise,
Commercial Litigation in New York State
Courts, published by Thomson Reuters
and the New York County Lawyers’
Association. (Thomson will send the
books to registrants after the program.)
The seminar will use a fast-paced,
interactive format that will serve the
needs of both the less experienced attorney seeking an overview of commercial
litigation and the experienced litigator
seeking to refine skills or gain new
strategies. Topics range from case investigation and evaluation, through motion
practice, deposition techniques, trial and
appellate advocacy, settlement strategies, and ethics for business litigators.
Practitioners will want to attend to
gain the perspectives of the program

faculty, a veritable “Who’s Who” list of
highly regarded jurists and litigators:
Hon. Elizabeth H. Emerson, Hon.
Emily Pines, Hon. Thomas F.
Whelan, Hon. Leonard B. Austin,
Leslie R. Bennett, John P. Bracken,
Richard C. Hamburger, Frank A.
Isler, David Lazer, Peter J. Mastaglio,
Mark S. Mulholland, Joseph J.
Ortego, William M. Savino, Kevin
Schlosser, Jeffrey G. Stark, Paul B.
Sweeney, James M. Wicks, and
Walter Siegel. The program chairs are
Robert L. Haig of Kelley Drye &
Warren in Manhattan and the SCBA’s
own Linda U. Margolin of Bracken
Margolin Besunder. Mr. Haig is the editor of the six-volume publication that
will serve as the program’s “course
book”; Justice Pines and Ms. Margolin
are chapter contributors.
The program runs from 1:30 to 5:00
p.m., at the SCBA Center, and is preceded by a luncheon buffet from 1:00
p.m. Tuition, which covers the program,
luncheon, and treatise, is $250 for
SCBA members.
To register, see the CLE Spread in
this publication or call the Academy at
631-234-5588.
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